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INTRODUCTION

The f in a l  provis ions of the Sixth Council Directive of 17 May 1977 

on the common system of value added tax (1) s t i p u l a t e ,  in Art ic le  34, th a t :

"For the f i r s t  time on 1 January 1982 and th e r e a f t e r  every two years,  the 

Commission s h a l l ,  a f t e r  consulting the Member S ta te s ,  send the Council 

a report on the appl ica t ion  of the common system of value added tax in 

the Member S ta te s .  This report sha l l  be t ransmit ted by the Council to 

the European Parliament."

A s im i la r  provision had appeared in the Commission's proposal for 

a Direc t ive ,  but the la s t  sentence was added a t  the express request of 

Parliament and t h i s  amendment, supported by the Commission was accepted 

by the Council. The d e f in i t i v e  tex t  of Ar t ic le  34 thus r e f l e c t s  the fu l l  

importance, commensurate with the object ives  of the Sixth Direct ive ,  tha t  

the Community i n s t i t u t i o n s  at tach to the app l ica t ion  of the common system 

of value added tax .

Progress in tax harmonization has not been without i t s  setbacks and 

problems -  as can be seen from a comparison of the Commission's o r ig ina l  

proposal with the tex t  of the Directive f in a l ly  adopted by the Council.

The gap between the ambitious in tent ions  at  the outset  and the r e l a t iv e ly  

modest f i n a l  outcome i s  bas ica l ly  due to the fac t  tha t  an instrument on 

tax matters such as the Sixth Directive inevi tably  impinges on areas of 

na t ional  Legisla t ion in which each Member State  i s  p a r t i c u l a r ly  s e n s i t iv e .

Securing the convergence of nine d i f f e r en t  se ts  of nat ional  laws 

en ta i led  concessions on a l l  s ides ,  and in many cases involved a reshaping 

of a t t i t u d e s  tha t  were rooted in the past and which re f lec ted  d i f f e r in g  

f i s c a l ,  economic and socia l  s t ru c tu re s .

Such e s s e n t i a l  fac to rs  could not be ignored by the Council when i t  

was adopting the Sixth Direct ive ,  and for i t s  part  the Commission was 

duty-bound to f a c i l i t a t e  the adoption of a tex t  tha t  would not lead to a

(1) OJ No L 145 of 13 June 1977.
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sharp and immediate legal caesura at national level whilst at the same 
time ensuring that the Directive would become an essential part of the 
establishment of a European structure in both the economic and fiscal 
spheres.

The d i f f i c u l t i e s  encountered by most Member S ta tes  in complying 

with the deadline of 1 January 1978 la id  down in A rt ic le  1 of the Sixth 

Direct ive subsequently i l l u s t r a t e d  these general cons idera t ions .

Belgium and the United Kingdom were the only Member Sta tes  to meet 

the o r ig in a l  deadl ine,  and the Ninth Council Direct ive of 26 June 1978 (1) 

was needed in order to authorize the other  seven Member S ta tes  to defer  

app l ica t ion  of the Sixth Direct ive u n t i l  1 January 1979. In the case of 

Germany and Luxembourg, i t  was not u n t i l  1 January 1980 tha t  na t ional  

l e g i s l a t io n  aligned on the Direct ive came in to  fo rce .

This s taggering of the deadlines  and phasing in of the Direct ive 

resu l ted  in a period of confusion, with some taxable  persons claiming 

r igh ts  by v i r tue  of the primacy of Community law and others  complaining 

about the coexistence in a number of Member S ta tes  of d i f f e r in g  tax ru le s .  

These disputes  have been brought before na t ional  cour ts ,  and some matters 

have been re fe r red  to the Court of Ju s t ic e  of the European Communities 

for  a preliminary ru l ing .

(1) 0J No L 194 of 19 July 1978.
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There have been a Large number of decisions by the Court as 

regards the d i r e c t  e f fec ts  of Community l e g i s l a t io n  and which deal with 

the following two problems:

-  f i r s t l y ,  the a p p l i c a b i l i ty  of provisions in cases where d i rec t ives

have not been implemented by the deadline set  or have not been correc t ly  

transposed in to  national  le g i s la t io n ;  and

-  secondly, the extent  to which the provisions  of d i r e c t iv e s  can be 

invoked d i r e c t ly  by a private  individual .

The problem of the d i rec t  e f fec t  of Community d i rec t iv es  has been 

examined more than once by the Court of Jus t ice  i . e .  in the judgments in 

Cases 9/70, 20/70 and 23/70. In these judgments, the Court gave an 

unequivocal answer to the question of the extent  to which a taxpayer may 

re ly on a Community d i re c t iv e  tha t  has not been implemented by the dead

l ine  set  or th a t  has not been correc t ly  transposed into national law.

In another connection, the Court reasser ted  an ind iv id u a l ' s  r ight  

to invoke the d i r e c t  e f fe c t s  of Community d i rec t iv es  where they are c le a r -  

cut and uncondi t ional .  The cases in question were Cases 8/81 and 255/81, 

which were concerned with references for a preliminary rul ing on the 

i n t e r p r e t a t i o n  of Ar t ic le  13(B)(d)(1) of the Sixth Direct ive.

The Court ruled t h a t ,  as from 1 January 1979, i t  was possible  for 

the provis ions  of Art ic le  13 concerning the exemption from turnover tax 

of t r a nsac t ions  consis t ing of the negotia t ion of c red i t  to be r e l ied  upon 

by a c red i t  negot ia to r  where he had refrained from passing tha t  tax on 

to persons following him in the chain of supply, and f a i lu r e  to implement 

the d i r e c t iv e  could not be used as an argument against  him.
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Application of the Direct ive "in space" has proved less  t r i ck y  than 

i t s  app l ica t ion  "over t ime", the reason being tha t  the geographical scope 

of the Sixth Directive  as defined in Art ic le  3 i s  d i r e c t l y  based on 

A rt ic le  227 of the Treaty. In other  words, any d i f f i c u l t i e s  l ike ly  to 

a r i s e  wil l  stem from the in t e rp r e ta t io n  of A r t ic le  227 and not from tha t  

of the Direct ive i t s e l f .

Exclusion of the French overseas departments from the scope of the 

Directive  ty p i f i e s  th i s  s i t u a t io n .  On the basis  of a ce r ta in  in t e rp r e ta t io n  

of A r t ic le  227 of the Treaty, the Council and the Commission were of the 

opinion tha t  these departments were automatical ly  excluded from the scope 

of the Direct ive and, consequently, need not be mentioned in A rt ic le  3(2) 

the reof .  I t  was only in response to a d i f f e r in g  in t e r p r e t a t i o n  of A r t ic le  

227 given by the Court of Ju s t ice  in a tax dispute  sphere tha t  

the Council was obliged to adopt the Eleventh Direct ive  of 26 March 1980 (1) ,  

which added the French overseas departments to the List of t e r r i t o r i e s  

excluded from the scope of the common system set  out in A r t ic le  3(2) of 

the Si xth Di r ec t ive .

No fu r the r  comment need be made on the ex te rna l  d i f f i c u l t i e s  which 

surrounded or which have a r i sen  following adoption of the Sixth Direc t ive ,  

and the main body of t h i s  report wi l l  be devoted to the in te rn a l  d i f f i 

c u l t i e s  of the common value added tax system.

To th i s  end, the d i f f i c u l t i e s  encountered in the app l ica t ion  of 

t h i s  system have been broken down into  the following three  headings:

- Part I ;

D if f i c u l t i e s  stemming from the divergence which e x i s t s  between 

na t ional  laws tha t  the Direct ive express ly l e f t  untouched;

- Part II:

D if f i c u l t i e s  to do with the in t e r p r e t a t i o n  of the Direc t ive ;

-  Part I I I :

D i f f i c u l t i e s  a r i s in g  from problems which have been deferred or l e f t  

in abeyance.

(1) 0J No L 90 of 3 April 1980.
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PART I

DIVERGENCES NOT REMOVED BY THE DIRECTIVE

As complete harmonization of value added tax has never been 

regarded as an end in i t s e l f ,  progress in th i s  sphere can and ought 

to be made only as the need a r i s e s ,  and there  was there fore  no question 

of bringing about changes in national leg i s la t io n  tha t  were not 

considered absolutely  necessary. Thus many tax provisions  have been 

l e f t  untouched by the harmonization process,  with the upshot tha t  there 

are a number of divergences which can be c l a s s i f i e d  in to  three groups:

-  divergences a r i s in g  from cer ta in  optional provis ions permitted by 

the Direct ive;

-  divergences a r i s in g  from the right  to opt for taxa t ion  authorized 

by the Direct ive;

-  divergences a r i s in g  from temporary derogations.

The problems in the f i r s t  two groups are examined in Chapters I 

and I I  below. Those in the th i rd  group are discussed in an e a r l i e r  

repor t on the t r a n s i t i o n a l  provisions applicable  in Member States  

under A r t ic le  28 of the Sixth Directive (doc. C0M(82)885).
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CHAPTER I

Divergences a r i s in g  from ce r ta in  options permitted by the Direct ive

It is not the Commission's intention in this chapter to review all
the d isc re t ionary  powers permitted by the Direct ive but simply to draw

a t t e n t io n  to those tha t  may create  d i s to r t io n s  which are in compatible

with the objec t ives  of the common VAT system:

A. Power to derogate from the d e f in i t i o n  of taxable  person 

(second subparagraph of A r t ic le  4 (4 ) ) ;

B. Power to derogate from the d e f in i t i o n  of taxable  amount upon 

importation (Art ic le  11(B)(2));

C. Power to derogate from the provisions governing the adjustment of 

deductions (Art ic le  20(5));

D. Powers in connection with the spec ia l  scheme for  small undertakings 

(Art ic le  24);

E. Power to fix flat-rate compensation percentages for farmers;

F. Power to re ta in  or introduce s im p l i f i ca t io n  procedures tha t  derogate 

from the Direct ive (Art ic le  27).

A. Power to derogate from the d e f in i t i o n  of taxable  person permitted by the 

second subparagraph of A r t ic le  4(4) of the Sixth D i re c t iv e :

Recognition of "groups of undertakings"

Five Member Sta tes  have avai led  themselves of the consu l ta t ion  procedure 

provided for  in A r t ic le  29 of the Sixth Direct ive in order to include 

in t h e i r  nat ional  l e g i s l a t io n  the r ight  to " t r e a t  as a s ingle  taxable  

person persons es tab l ished  in the t e r r i t o r y  of the country who, while 

lega l ly  independent,  are c losely bound to one another by f in a n c ia l ,  

economic and organizat ional  l inks" .

In the Nether lands, na tura l  persons and bodies within the meaning 

of the General Tax Code who have t h e i r  domicile or are e s tab l i shed  in 

the t e r r i t o r y  of the country and who have a permanent establ ishment 

there  are considerable to be a s ingle  taxable  person where they are 

bound to one another by f in a n c ia l ,  economic and o rgan iza t ional  l inks 

in such a way tha t  they c o n s t i tu te  a s ingle  e n t i t y .  The VAT Law ca ters
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express ly for the "single taxable e n t i ty " ,  a long-standing concept in the 

Netherlands which has been enlarged upon by case law. There are abount 

4,000 such e n t i t i e s  in the country comprising 16,000 persons, companies, 

e tc .  This compares with a t o t a l  of around 400,000 taxable persons as 

defined for VAT purposes.

In Denmark, undertakings subject to the re g i s t r a t io n  requirement and 

not owned by the same person may, i f  they so request,  be reg is te red  as a 

s ingle  taxable  person. Consequently, no tax is  charged on t ransac t ions  

between undertakings covered by such a jo in t  r e g i s t r a t i o n .  In 1979, there 

were 889 jo in t  r e g i s t r a t io n s  covering 3,554 undertakings; th i s  compares 

with a t o t a l  of 370,561 taxable persons as defined for VAT purposes.

In I r e la n d , the tax au th o r i t i e s  may, at  t h e i r  request ,  decide to 

regard two or more taxable persons as a single  taxable person i f  they are 

s a t i s f i e d  tha t  t h e i r  business a c t i v i t i e s  are so closely in te r l inked  tha t  

i t  would be expedient,  in the in t e re s t s  of the e f f i c i e n t  adminis tra t ion of 

the tax ,  to t r e a t  them in th i s  way. Under th is  system, a group of taxable 

persons made up, for example, of in ter l inked  companies is  exempt from the 

requirement to issue invoices in respect of t ransac t ions  carr ied  out 

amongst themselves. Companies establ ished abroad may belong to such a 

group. There are around 800 groups comprising 2,500 companies and 

representing 2,9 % of a l l  taxable persons.

In the United Kingdom, two or more legal persons are e l i g ib l e  to be 

t r e a te d  as members of a group i f  one of them controls  each of the o the rs ,  

or i f  one person (whether a legal or natural  person) controls  a l l  of them, 

or i f  two or more natura l  persons carrying on a business in partnership  

control  a l l  of them. The e f fec t  of group re g i s t r a t io n  is  tha t  the 

business car r ied  on by the several members of the group is  t r ea ted  for 

VAT purposes as being carr ied  on by one of them, who i s  known as the 

rep resen ta t ive  member and who is  reg is te red  for tax purposes. Supplies 

by one member of the group to another member are not l i ab le  to VAT. The 

represen ta t ive  member is  responsible for submitting returns and for 

paying tax or claiming refunds for the whole group.
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ALL members of the group are LiabLe jointLy and severaLLy for any tax 

due from the represen ta t ive  member. An undertaking estabLished abroad may 

beLong to a group provided i t  has a physicaL presence in the United Kingdom.

At 1 ApriL 1978, there were 15 645 group r e g i s t r a t i o n s ,  representing some 1.2% 

of aL L re g i s t r a t i o n s .  The average number of members per group was 3.74. For 

the financiaL year 1977/78, groups accounted for around 40 % of totaL turnover 

decLared in the United Kingdom.

In Germany,  the concepts of "Organschaft" and "united  company", 

which were appLicabLe Long before the Sixth Direct ive was adopted, have 

been re ta ined .  The term "company" is  taken to mean a L L the indus tr iaL,  

commerciaL or professionaL business carr ied  on by the t r a d e r .  Industr iaL,  

commerciaL or professionaL business is  not ca r r ied  on independentLy :

-  where the actuaL circumstances diow a LegaL person to  be financiaLLy, 

economicaLLy and organizationaLLy incorporated into an undertaking 

(subsid iary  company -  OrgangeseLLschaft);

-  where naturaL persons, individuaLLy or as a group, are bound to an 

undertaking in such a way tha t  they are obLiged to compLy with the in s t ru c 

t ions  of the entrepreneur ; a "united company" thus e x i s t s  when the i n t e r e s t  

in two or more associat ions  of equaL rank ( i . e .  ne i ther  of them being 

controLLed by or controLLing the other)  is  heLd in the same proportions

by the same persons, and uniform decision-making is  guaranteed for a L L 

assoc ia t ions .  In the case of bodies with th i s  s ta tu s  in Law, to which 

foreign companies may beLong, suppLies of goods and services  between the 

Linked persons need not be invoiced and controL is  e f fec ted  by a 

singLe tax o f f ice  ( Finanzamt) ,  thereby simpLifying tax adminis t ra t ion .

I t  wouLd not be appropriate here to o f fe r  any vaLue judgement on 

such pragmatic bodies that  appear to operate s a t i s f a c to r iL y  in the five 

countr ies  mentioned. However, because of t h e i r  very fLexibi Li ty ,  these 

bodies,  which have a LegaL s ta tu s  based on non-LegaL c r i t e r i a ,  harbour a 

danger in tha t  they couLd be given an internat ionaL dimension tha t  wouLd make 

i t  possibLe for them to f r u s t r a t e  ce r ta in  ruLes of the  common VAT system.
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The Commission would emphasize that  compliance with the consultat ion 

procedure in s t i t u t e d  by Art ic le  29 should not be regarded as rendering inope

r a t iv e  the conditions laid down in the second subparagraph of Art ic le  4(4) of 

the  Sixth Directive.  Of the five countr ies applying in th e i r  leg i s la t io n  the 

"s ing le  t rading en t i ty"  p r in c ip le ,  only the Netherlands has adopted the con

d i t io n  of t e r r i t o r i a l  scope set out in the Direc t ive ,  whereas Germany has in

troduced a "s ingle  trading en t i ty"  arrangement tha t  is  expressly open to un

dertakings  estab l ished  abroad. Accordingly, the Commission has i n s t i tu t e d  i n f r i n 

gement proceedings against Germany on the basis  of A r t ic le  169 of the Treaty.

Denmark, Ireland and the United Kingdom have not included in th e i r  

l e g i s l a t io n  the condition of t e r r i t o r i a l  scope for "s ingle  trading e n t i t i e s "  

prescr ibed in the second subparagraph of Art ic le  4(4) of the Sixth Directive.

For t h i s  reason, the Commission, whilst  reserving the r ight  to i n i t i a t e  any 

fu ture  ac t ion ,  has already embarked on a closer a na lys is ,  with the administra 

t io n s  concerned, of the d i f fe ren t  arrangements in force in order to gauge 

whether, at  a p ra c t ic a l  level ,  adminis trat ive provis ions permit waivers from 

the Direct ive .

B. Power to derogate from the de f in i t ion  of taxable amount upon importation 

(A r t ic le  11(B)(2))

The purpose and effec t  of Art ic le  11 of the Sixth Directive is  to 

create  perfec t  para l le l ism between the concepts of " taxable  amount" appl i 

cable ,  on the one hand, within the t e r r i t o r y  of the country, (Art ic les  11(A)

(1 ) ,  (2) and (3)) and, on the o ther ,  upon importation (Art ic les  11(B)(1), (3) 

and (4 ) ) .  At the same time, th i s  Art ic le  attempts to reconcile these concepts 

with those of "customs value" in cases where goods are subject to customs 

du t ie s  ( d e f in i t io n  of open market value v i r t u a l l y  iden t ica l  to that  of customs 

va lue  a t  the time the Directive was introduced).

A r t ic le  11(B)(1) s t ipu la te s  that  the taxable  amount upon importation 

( l ik e  tha t  applicable  within the t e r r i t o r y  of the country) is  the price  paid 

or to be paid by the importer where th i s  price  is  the sole considerat ion for 

the  imported goods, or the open market value where no pr ice  is  paid or where 

the p r ice  paid or to be paid is  not the sole considera t ion for the imported 

goods. "Open market value" is defined as the amount which an importer would 

have to pay, under conditions of fa i r  competition, to a supplier at arm's 

length in the country from which the goods are exported at the time when the 

tax becomes chargeable in order to obtain the goods in quest ion.
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This attempt to achieve pa ra l le l i sm  is  a s tep  along the road to 

eventual completion of a common market s ince ,  according to the note on 

A rt ic le  8(c) in Annex A to the Second VAT Direc t ive ,  "Member States  sha l l  

endeavour to apply to importations of goods (from other  Member S ta tes)  

a basis  of assessment which corresponds . . .  to  tha t  used for supply made 

within the t e r r i t o r y  of the country" (the l a t t e r  ra re ly  being the customs 

va lue) .  However, there  was a danger, p r io r  to 1 Ju ly ,  1980, tha t  

Ar t ic le  11(B)(2), which confers on Member Sta tes  the power to adopt as 

the taxable amount the value defined in Regulation (EEC) No. 803/68, 

might hamstring the harmonization process in so fa r  as t h i s  provision 

could be invoked by Member States  wishing to apply spec ia l  rules  to 

imports in some ins tances .  This power which was not confined to goods 

on which customs dut ies  were chargeable, was able to be used as a means 

of subjec t ing imports from Community countries  to  the same assessment 

c r i t e r i a  as imports from non-member coun t r ie s .  This i s  a g lar ing 

i l l u s t r a t i o n  of the in a d v i s a b i l i ty  of t h i s  p a r t i c u l a r  opt ion,  or for 

tha t  matter ,  any power whose scope i s  not c lea r ly  defined.

The evolut ion of customs l e g i s l a t io n  within the GATT mult i 

l a t e r a l  negot ia t ions  offered a so lu t ion  to  some of the problems. Thus, 

Regulation (EEC) No. 1224/80 of 28 May 1980, which superseded Regulation 

(EEC) No. 803/68 from 1 July 1980, s t i p u l a t e s  tha t  the customs value 

of goods must, as fa r  as poss ib le ,  be based on the t r a n sac t io n  value of 

the goods to be valued (Art ic le  3 ) .  When customs value cannot be 

determined by app l ica t ion  of the t ransac t ion  value method there  are 

f ive  a l t e r n a t iv e  methods.

Quite apar t  from the fac t  t h a t ,  psychologica l ly  speaking, customs 

valuat ion i s  a r e l i c  from the days before establishment of the customs 

union, i t  may a lso  give r i se  to d i s to r t i o n s  in treatment as between the 

taxa t ion  of imports and tha t  of supplies  of goods within the t e r r i t o r y  of
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the country. Accordingly, the Commission will  at  the e a r l i e s t  opportunity 

propose to the Council that Member States no longer be empowered to rely 

on the provis ions of the customs Regulation when valuing goods imported from 

another Member State .

The Commission has also found that  the c r i t e r i a  for determining the 

taxable  amount upon importation are not complied with by one Member State 

where the importation (but also the supply) of valuable horses is concerned. 

The Member State in question fixes a f l a t - r a t e  taxable  amount for such horses 

on the basis  of the slaughter price  and on the horse 's  age. Since th i s  f l a t -  

ra te  amount bears no re la t ionship  to the horse 's  real value,  i t  is  incompa

t i b l e  with the rules  laid  down in the Sixth Directive.  Accordingly, the 

Commission has i n i t i a t e d  Art ic le  169 proceedings and the matter was re ferred 

to the Court of Jus t ice  on 22 March 1982 (Case 95/82).

C. Power to derogate from the provisions governing the adjustment of deductions 

(A r t ic le  20(5))

Tax charged on purchases by a taxable person is  immediately, i . e .  

in the f i r s t  tax return following the purchase, deducted by that  person to 

the extent tha t  the goods are used for the purposes of a taxable a c t i v i t y .

This ru le  also appl ies  to capi ta l  goods (e .g .  immovable property ,  plant  and 

machinery).  In the case of capi tal  goods, however, A r t ic le  20(2) of the 

Sixth Direct ive provides for annual adjustments of the deduction i n i t i a l l y  

made tha t  are designed to re f le c t  changes that  occur in the extent to which the 

goods are used for purposes of a taxable a c t iv i ty  over a period of five y e a r s , ”' 

including the year of purchade (standard period regarded as the normal depre

c ia t io n  period for capi ta l  goods). Each annual adjustment r e s u l t s  in a 

c red i t  or debi t  for the taxable  person.

A rt ic le  20(5),  under which Member States  may, subject to cer ta in  

condi t ions ,  forgo applicat ion of the adjustment ru le  during the f ive-year  

period s t ip u la te d  for capi ta l  goods, has given r i s e  to implementing d i f f i c u l 

t i e s .  The two Member States  (the United Kingdom and Ireland) which announced 

t h e i r  in ten t ion  of avai ling themselves of t h i s  provision had d i f f i c u l t y  in 

proving tha t  the conditions laid down there in  were met.

This period may be extended to ten years in the case of immovable proper ty.

(2)
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Consultation of the VAT Committee, which is  necessary in order to 

derogate from the adjustment p r in c ip le ,  has brought to l igh t  the confusion 

caused by the appl icat ion of A r t ic le  20(5).

This is  because i t  i s  v i r t u a l l y  impossible to  a sce r ta in  whether the 

three  condit ions mentioned in tha t  provision are in fac t  met in a p a r t i c u la r  

country,  viz:

1. " in s ig n i f ic a n t  p ra c t ic a l  e f fec t"  of applying the adjustment ru le  

"having regard to the overa l l  tax e f fe c t  in the Member State  concerned";

2. "need for due economy of adminis t ra t ion";

3. "need to avoid d i s to r t io n  of competition".

While the second condit ion,  being purely pragmatic,  poses no 

p a r t i c u l a r  problem, the same cannot be said of the  other  two condit ions.

In the absence of any spec i f ic  tax s t a t i s t i c s  covering a s u f f i 

c ie n t ly  long per iod,  i t  is  d i f f i c u l t  to assess  how " in s ig n i f i c a n t "  would be 

the e f fe c t  of applying a rule which, i t  must be assumed, is  not being applied 

in the country concerned.

In the absence of complaints from undertakings considering themsel

ves to have been penalized by the non-adjustment of tax i n i t i a l l y  deducted, 

i t  i s  d i f f i c u l t  to say whether or not the conditions of competition have 

been impaired.

In the Member States  which apply th i s  derogat ion,  the deduction 

i n i t i a l l y  made is  not reviewed (except,  of course,  at  the end of the year 

o r  purchase in order to make a provis ional  assessment of the deductible  

proportion as provided for in A r t ic le  19(3) of the  D irec t ive ) .  From a tax 

angle ,  t h i s  may be to the benef i t  or detriment of a p a r t i c u l a r  taxable  

person and may, th e re fo re ,  give r i s e  to in e q u a l i t i e s  as between taxable  per

sons at nat ional  and in te rna t iona l  levels  a l ik e .  C lear ly ,  assessment of the 

e f f e c t  on competition wil l  depend on the extent and frequency of va r ia t ions  

in the degree of a l loca t ion  of cap i ta l  goods at macroeconomic leve l .  For our 

purposes,  t h i s  takes in a l l  "mixed" undertakings ( i . e .  carrying on both taxed 

and exempt a c t i v i t i e s ) .  These are a l l  f ac to rs  which cannot be taken into
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account a p r i o r i .

These drawbacks would have been much less  far-reaching i f ,  instead 

of empowering Member States  to derogate general ly  from the adjustment ru le ,  

the Direct ive had la id  down threshold values below which taxable persons would 

have been exempt from th i s  ru le .  The Commission intends to propose an amend

ment to the Directive along these l ines .

D. Powers in connection with the special scheme for small undertakings (Art ic le  24)

Under A rt ic le  24(1) of the Sixth Direc t ive ,  Member States  may in t ro 

duce specia l  VAT arrangements for small undertakings. Although i t  does not 

spec ify the d e t a i l s  of these arrangements, Art ic le  24 does s t ip u la t e  that  such 

s impl i f ied  or f l a t - r a t e  procedures must not lead to a reduction in tax.

The considerable f l e x i b i l i t y  Member States  thus enjoy in t h i s  respect 

has re su l ted  in the introduction of widely d i f fe r ing  s implif ied  procedures 

such as c o l l e c t iv e  f l a t - r a t e  amounts for determining input or output VAT, 

individual  f l a t - r a t e  amounts, and s implif ied arrangements for calcula t ing tax .  

The experience gained in the years in which these d i f f e ren t  procedures have 

been in force could form the basis  for a harmonized scheme featuring both the 

f l a t - r a t e  and s implif ied  arrangements appl icable in a l l  Member S ta tes .

In add i t ion ,  Art ic le  24(2) of the Sixth Directive empowers Member 

Sta tes  to introduce exemptions and graduated tax r e l i e f s .

Member States  which applied an exemption cei l ing equivalent to less  

than 5/000 ECU and those which introduced an exemption upon entry into force 

of the Sixth Direct ive were allowed to increase i t s  value up to that  figure 

but have not been authorized to ra ise  i t  s ince ,  even to take account of 

i n f l a t i o n .  Even so, Germany, which applied an exemption equivalent to no more 

than 5,000 ECU pr io r  to entry into force of the Sixth Direct ive ,  ra ised i t  

to the equivalent of 7, 900 ECU on 1 January 1980.

On the other  hand, Member States which upon entry into force of the 

Sixth Direct ive applied an exemption equivalent to more than 5,000 ECU have 

been able to increase i t  in order to maintain i t s  value in real  terms. This
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power has been used to the f u l l  by the United Kingdom, which doubled i t s  

ce i l ing  from the  quivalent of 14,000 ECU in 1978 to 28,000 ECU in 1981, 

and by I re land ,  which upped i t s  cel ings from the equivalents  of 3,000 ECU 

and 18,000 ECU in 1979 to 15,000 ECU and 30,000 ECU respec t ive ly  in 1981, 

and t h i s  despi te  the p o l i t i c a l  undertaking wri t ten  in to  the Council 

minutes tha t  t h i s  option would be used with moderation.

Bearing in mind tha t  an upper l imit had been imposed on Member States  

with exemption ce i l ings  equivalent to less  than 5,000 ECU, th i s  development 

f lo u t s  the p r inc ip le  of the Sixth D irec t ive ,  which was designed to r e s t r i c t  

any increase in exemptions.

Then again, the value of the graduated tax r e l i e f  tha t  may be administered 

alongside the exemption arrangements may no t ,  pursuant to the th i r d  subpara

graph of A r t ic le  24(2) (a) ,  be ra ised in those Member States  tha t  applied t h i s  

mechanism together with an exemption equivalent to less  than 5,000 ECU at the 

time of the entry into force of the Sixth Direc t ive .

On the other hand, there  does not appear to be a s imilar  r e s t r i c t i o n  

on the graduated tax r e l i e f  applied by those Member States  tha t  introduced 

such a mechanism when the Sixth Direct ive entered into force .

Similarly unaffected is  the r ig h t  of Member Sta tes  that  applied an 

exemption equivalent to more than 5,000 ECU upon entry into force of the 

Sixth Direct ive to  introduce graduated tax r e l i e f  and to adjust  i t s  level 

as and when necessary in order to maintain i t s  value in rea l  terms.

A r t ic le  24(4) lays down a mechanism for f ix ing the exemption by 

reference to the turnover exclusive of t a x ,  although t h i s  means tha t  the 

benef ic iary  wil l  not be able to invoice VAT an deduct input VAT.

Even so, Germany has set a turnover ce i l ing  of DM 20,000 inc lus ive

of tax .

I t  was, never the less ,  agreed

by the Council tha t  Member Sta tes  which app l ied ,  at  the time of entry into 

force of the Sixth D irec t ive ,  an exemption ca lcu la ted  by reference to the 

amount of tax could r e ta in  t h i s  arrangement. Application of t h i s  f a c i l i t y ,  

however, resu l ted  in non-compliance with A r t ic le  24(5) ,  which s t i p u l a t e s  tha t  

taxable  persons exempt from VAT may ne i ther  deduct VAT charged on t h e i r  inputs 

nor show VAT on th e i r  invoices.  The Member S ta tes  concerned claimed tha t  

recognit ion of exemption arrangements based on the  amount of tax payable ne

c e s s a r i ly  meant the invoicing of VAT and deduction of input VAT. This
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mechanism, the e f fe c t  of which is  to remit tax col lected on behalf of the 

Treasury by small undertakings qualifying for the exemption, creates  d i s 

to r t i o n s  as compared with the exemption arrangements based on turnover.  

Closer harmonization is  thus needed in th i s  area.

The broad la t i tude  described above has led to marked divergences 

between Member States"  administrat ive arrangements which should be ironed 

out by the end of the t r a n s i t io n a l  period by means of a common s implified 

scheme system of exemptions. The Commission intends to draw up a fu l l e r  

repor t  on the s i tu a t io n  in Member Sta tes .

E. Power to f ix  f l a t - r a t e  compensation percentages for farmers (Art ic le  25: 

Common f l a t - r a t e  scheme for farmers)

Pursuant to Art ic le  25(1) of the Sixth Direc t ive ,  Member States  may 

introduce for farmers a f l a t - r a t e  scheme to o ffse t  input VAT paid by them on 

t h e i r  purchases.

Two se ts  of problem have ar isen in the implementation of t h i s  scheme, 

concerning respect ive ly  i t s  scope and the basis of assessment used.

1. Limiting the scope of Art ic le  25

This scheme, which was devised as an a l t e rn a t iv e  to the normal VAT 

scheme or to the special VAT scheme for smaLl undertakings covered by 

A r t ic le  24, was to apply e sse n t ia l ly  to small farmers unable to comply 

with the ob l iga t ions  imposed by the other two schemes.

Since A rt ic le  25(2) goes no fur ther  than to give a functional  

d e f in i t i o n  of "farmer" and hence of " f l a t - r a t e  farmer" without se t t ing  

any q u a n t i t a t iv e  c r i t e r i a  for output or annual turnover,  the Member 

Sta tes  general ly  have adopted th i s  scheme as the normal one for farming, 

and in some cases even for cer ta in  anc i l la ry  o r  secondary a c t i v i t i e s  

such as equipment cooperatives,  processing cooperatives and cooperatives 

providing a r t i f i c i a l  insemination or marketing serv ices .
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In some ins tances ,  cer ta in  a c t i v i t i e s  such as the provis ion of farm 

se rv ice s ,  h o r t i c u l t u r e ,  f i sh  farming, e tc .  have been excluded, but only 

ra re ly  has the scope of the scheme been limited by reference to the 

s ize  of farms. Only France excludes large c a t t l e  farmers,  who are defined 

as such by reference to the number of animals sold or in stock at the 

end of the  year ,  and, since 1 January 1982, farmers with a turnover of 

more than FF 300,000. For i t s  p a r t ,  Germany is  planning to exclude 

limited companies from the f l a t - r a t e  scheme with e f fec t  from 1982.

Since no Community limit has been la id  down, Member Sta tes  have los t  

s ight  of the fact  tha t  t h i s  mechanism was devised for small farmers.  For 

t h i s  reason, i t  i s  necessary to propose the in troduct ion  of a ce i l ing  in 

terms of output or turnover.

Member States  need also to be reminded tha t  the d e f in i t i o n  of 

" ag r ic u l tu ra l  undertaking" must not be taken to include r e la ted  a c t i v i 

t i e s  and t h a t ,  accordingly,  t ransac t ions  carr ied  out by cooperatives as 

well as the re sa le  of second-hand c ap i ta l  goods used in a g r icu l tu re  must 

be excluded from the scheme.

These departures from the basic ru les  la id  down in the Sixth 

Direct ive  must be r e c t i f i e d .
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2. Problems re la t in g  to the basis  of assessment

A rt ic le  25(3) lays down the p r inc ip les  for  ca lcu la t ing  f l a t - r a t e  

compensation percentages. These p r inc ip les  are based onthepremise  tha t  

f l a t - r a t e  farmers must not be given refunds in excess of the VAT charge 

on inputs .

Supervision of the correct appl ica t ion  of the provisions in question 

has brought to the Commission's notice the fac t  t h a t ,  in one Member 

S ta te ,  the f l a t - r a t e  refund for cer ta in  products is  much higher than the 

amount of input tax and thus cons t i tu tes  a hidden subsidy to the farmer. 

Accordingly, the Commission has i n i t i a t e d  infringement proceedings 

against  tha t  Member State  on the basis  of Ar t ic le  169 of the Treaty.

Two other  problems have a r isen  concerning the j u s t i f i c a t i o n  for the 

basis  of assessment and the way in which exports are taken in to  account.

a) J u s t i f i c a t i o n  for the basis  of assessment used in calcu la t ing  f l a t -

ra te  percentages

The requirement tha t  Member States  must not i fy  the Commission of the 

percentages they f ix  has been found to be in s u f f i c i e n t :  i t  i s  also 

necessary to spe l l  out the implied obl igat ion to show, a t  the time 

of n o t i f i c a t i o n ,  how the percentage or percentages chosen have been 

ca lcu la ted ,  so tha t  the Commission, which does not possess any 

s t a t i s t i c s  on f l a t - r a t e  farming s p e c i f i c a l l y ,  is  in a pos i t ion  to 

determine whether they are well founded. I t  should be added here 

th a t  most Member States  have had d i f f i c u l t y  in applying the common 

method of ca lcu la t ion  set  out in Annex C, to which Art ic le  25(12) 

r e f e r s .  More often than not they have no separate  s t a t i s t i c s  on 

f l a t - r a t e  farmers,  such data being included in s t a t i s t i c s  on farming 

in general .  New methods for compiling spec i f ic  s t a t i s t i c s  are needed 

th a t  wi l l  separate  out,  for the purpose of ca lcu la t ing  the f l a t - r a t e  

percentages,  the farmers subject to the normal scheme, whose 

s t ru c tu re s  are e s s e n t i a l ly  d i f f e r e n t .  Where appropria te ,  i t  wi l l  

a l so  have to be spe l t  out tha t  VAT corresponding to the ra tes  in 

force when the ca lcu la t ion  is  made may be applied to  the reference 

basis  made up of the average of the macroeconomic data for  the 

preceding three  years.  This wi l l  permit an adjustment th a t  more 

accura te ly  r e f l e c t s  the actual  VAT charge on inputs ;
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b) lak 2.n2 _2 Qto_account_exqorts_b^_fj .at—rate_farmers

Because f u l l  harmonization has not been achieved in t h i s  f i e l d ,  

d i s to r t i o n s  have been discovered in the way in which d i r e c t  

exports by f l a t - r a t e  farmers are taken in to  account.  In some 

Member S ta te s ,  f l a t - r a t e  compensation does not apply to d i r e c t  

exports by such farmers,  while in o thers  exports do qua l i fy  for 

those arrangements.  Where t h i s  involves invoicing the foreign 

taxable  person to whom the products are sold, t h i s  person is  

unable to deduct the VAT in question since i t  has been paid in 

another Member S ta te .

Harmonization i s  needed, the re fo re ,  in order to remove these 

anomalies.

F. Power to re ta in  or introduce s im p l i f i ca t ion  procedures tha t  derogate 

from the Sixth Directive

1. The purpose of such measures must be to s implify the procedure 

for  charging the tax or to prevent ce r ta in  types of tax evasion or 

avoidance. In add i t ion ,  they must not have any s ig n i f i c a n t  e f f e c t  on 

the amount of tax due a t  the f in a l  consumption s tage.

A rt ic le  27 draws a d i s t i n c t io n  between measures of t h i s  kind tha t  

were already in force in Member Sta tes  before 1 January 1977 and those 

tha t  Member Sta tes  would l ike to in troduce .  The former, re fe r red  to in 

A rt ic le  27(5),  were to be n o t i f i ed  to the Commission by 1 January 1978, 

while the l a t t e r  are covered by a spec ia l  procedure la id  down in 

A rt ic les  27(2) to (4).

2. The p re -ex is t in g  measures n o t i f i ed  to  the Commission pursuant to 

A r t ic le  27(5) are l i s t e d  in Annex I to t h i s  repor t .

Although the deadl ine was not met by a l l  Member S ta te s ,  the 

Commission takes the view t h a t ,  since the date laid down in A r t ic le  1 

of the Sixth Direct ive was deferred by the Ninth Direct ive  of 26 June 

1978, no e s s e n t i a l  procedural requirement has been in f r inged .
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On the other  hand, the Commission a t taches  p a r t i c u la r  importance to 

compliance with the substantive rules se t  out in Art ic le  27(1).  I t  thus 

reserves i t s  pos i t ion  on cer ta in  of these measures and in fact  has 

i n s t i t u t e d  infringement proceedings in respect of a number of them.

Belgium: minimum taxable amount for new, second-hand and ex-demonstration

cars and for buildings  and construction work;

Denmark: exemption for the ba r te r  of stamps without cash adjustment,

i r r e sp e c t iv e  of the s ta tu s  of the pa r t ie s  to the contract ;  exemption for 

supplies  of food and beverages by cater ing firms, canteens, e t c . ;  

exemption for the supply and hir ing out of vessels  other  than pleasure 

boats ,  with a capacity of more than 5 tonnes; same exemption for repair  

work and f i t t i n g  out and for the importation of vesse ls ,  whether intended 

for  in te rn a t io n a l  or domestic service ;  same exemption for a i r c r a f t  

(not n o t i f i e d ) ;

France: f l a t - r a t e  assessment of maximum taxable amounts for the

importation and supply of valuable horses;

I r e l a n d : refunds to non-regis tered farmers of VAT charged on cer ta in

buildings  and on land drainage and reclamation schemes;

Luxembourg: app l ica t ion  of the f l a t - r a t e  scheme for farmers to the supply

and sa le  of goods, including cap i ta l  goods, tha t  have been used for the 

purposes of t h e i r  a g r i c u l tu ra l  undertaking.

3. Most of the new measures covered by the procedure set  out in 

A r t ic le s  27(1) to (4) have so fa r  been approved without any d i f f i c u l t y .  

They inc lude:

Germany: minimum taxable  amount for cer ta in  supplies of goods and

serv ices  de l ivered for a very low considerat ion; suspension of a p p l i 

cat ion of the tax to dealings in precious metals;

Belgium: f l a t - r a t e  assessment of t rave l  agents '  margins; de fe r ra l  of the

requirement to pay VAT in the property development sector  a t  the stages 

preceding th a t  involving the main contractor;
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Nether lands: the main contractor  made l i a b le  for  payment of VAT normally

payable on work performed by sub-contractors  in the bui ld ing ,  metal

working and shipbuilding sec to rs .

4.  For the measures n o t i f ied  to i t  under A r t ic le  27(2) as well as for  

the p re -ex is t ing  measures, the Commission i s  anxious to ensure tha t  the 

condi tions  la id  down in Art ic le  27(1) are met. After receiving a fu r the r  

request for a derogation tha t  seemed to in f r inge  the basic VAT p r in c ip le s ,  

the Commission decided to s t i p u l a t e  the basic  l imi ts  within which a 

derogation would be deemed admissible .  In p a r t i c u l a r ,  i t  takes the view 

tha t  the e f fec t  of derogation must not be to  render VAT rules  inoperat ive  

in an e n t i r e  sec to r .  Such would be the case i f  a derogation were sought 

tha t  would have the e f fe c t  of systematica l ly  re l iev ing  taxable  persons 

a t  the f in a l  stage of the economic cycle in a p a r t i c u l a r  sec to r  from 

payment of tax and of making the f in a l  consumers l i a b le  to pay the VAT 

in quest ion.
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CHAPTER II
f

Divergences a r i s ing  from the r ights  of option for taxat ion

A. J u s t i f i c a t i o n  for  the r ight  of option

The common VAT system includes a common l i s t  of exemptions, 

enumerated in Art ic les  13 to 16 of the Sixth Direct ive .  Moreover, 

under the t r a n s i t i o n a l  provisions of Art ic le  28, Member States  may 

continue to exempt the t ransac t ions  l i s t e d  in Annex F to the 

D irec t ive .  Taken together ,  these provisions mean tha t  a large number 

of economic a c t i v i t i e s  qual i fy  for  exemption from VAT, and th i s  i s  

bound to create  d i f f i c u l t i e s .

I t  i s  worth remembering t h a t ,  except where otherwise s t ip u la t e d ,  the 

performance of exempted transac t ions  excludes the taxable person 

from the r igh t  to deduct VAT charged on his inputs (c f .  in p a r t i c u la r  

A r t ic le  1 ? ( 2 ) ) .  The drawback of such exclusion from the r ight  to 

deduct input VAT is  tha t  goods and services supplied for the 

purposes of an exempt a c t i v i t y  carry a hidden and indeterminate tax 

burden tha t  i s  apt to be passed on in t h e i r  s e l l in g  p r ice s .  Under 

these circumstances, the requirement tha t  VAT be propor t ional  to the 

pr ice  paid or to be paid, which i s  one of the fundamental p r inc ip les  

of the common VAT system, i s  no longer met.

A fu r th e r  drawback is  tha t  the purchaser of such goods or services 

who uses them for  the purposes of his business cannot deduct t h i s  

hidden tax burden in any way. This re su l t s  in cumulative taxat ion 

which again runs counter to the object ive of VAT n e u t r a l i t y .

B. Rights of option under Art ic le  28

The r igh ts  of option for taxat ion tha t  Member States  were e n t i t l e d  to 

r e ta in  under the t r a n s i t i o n a l  provisions of Ar t ic le  28 are discussed 

in the report  on the t r a n s i t i o n a l  provisions tha t  has been sent to the 

Council (doc. C0M(82)885).

These r igh ts  of option are mentioned here only for  information.



-  26 -

C. Rights of option under Art ic le  13(C)

Being permanent, these r ights  of option for taxa t ion  under Ar t ic le  1 3 ( 0  

merit  spec ia l  a t t e n t io n .  They are appl icable  to the following t r a n s 

ac t ions :

-  l e t t in g  and leasing of immovable property;

-  the supply of buildings a f t e r  f i r s t  occupation and the supply of land 

which has not been b u i l t  on other  than building land;

-  banking and f inanc ia l  t ra n sac t io n s .

Annex II  to th i s  report provides an overa l l  p ic tu re  of the s i t u a t io n  in 

the individual  Member S ta te s .  I t  contains three tab le s  corresponding to 

the three categories  of t ransac t ion  refe r red  to above.

a) Lett ing and leasing of immovable property

Where the leasing of immovable property i s  concerned, the condit ions 

and procedures for  exercis ing the r ight  of option in the s ix  Member 

States  concerned are such as to r e s t r i c t  i t s  app l ica t ion  to the 

commercial, i n d u s t r i a l  and profess ional  s ec to r s ,  and the p o s s i b i l i t y  

of abuse seems to be ruled out .  There is  reason to bel ieve tha t  the 

exercise  of such r ights  of option ac tu a l ly  t i e s  in with the objec t ive  

pursued by the Directive in Art ic le  13(B)(b), which, in p ra c t i c e ,  

permits exemptions only in respect  of the leasing of r e s id e n t i a l  

property .  As and when the s i t u a t io n  in the Member S ta tes  changes, 

the Commission may decide to propose a more d e ta i l e d  and more 

r e s t r i c t i v e  wording for  th i s  exemption, thereby obviating the use of 

the option scheme.

b) Supply of buildings

Three Member S ta tes  have chosen to  permit the r igh t  of option in 

respect of the supply of e l i g i b l e  buildings  or immovable property ,  

with qui te  d i f f e r e n t  opera t ional  ru le s .  This power simply adds to 

the l i s t  of those author ized by the Direct ive  in respect of immovable 

property,  namely the f l e x ib le  d e f in i t i o n  of the concepts of
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"new bui ld ings"  and "building land" in Art ic le  4(3) ,  both of which 

Member Sta tes  may continue to exempt during the t r a n s i t i o n a l  period. 

Under the circumstances, and although th i s  r ight  of option does not 

dove ta i l  with the D irec t ive 's  objec t ives ,  there would seem to be no 

p o s s i b i l i t y  of abolishing i t  in the short or medium term other  than 

by means of a general c l a r i f i c a t i o n  of the appl ica t ion  of value added 

tax in the immovable property sec tor .

c) Banking and f inanc ia l  t ransac t ions

The r ight  to opt for the taxat ion of banking and f inanc ia l  t r ansac t ions ,  

exempt under A r t ic le  13(B)(d),  has been exercised by three Member 

S ta t e s .  While the scope of the option is  confined in Belgium to 

rece ip t  and payment t r ansac t ions ,  i t  extends in Germany and France to 

v i r t u a l l y  the e n t i r e  range of t ransac t ions  tha t  are normally exempt, 

although the operat ional  rules  are quite d i f f e r e n t .  In Germany the 

option may be exercised only i f  the person to whom the service  is  

supplied i s  himself a taxable person; t h i s  inevi tably  works to the 

benef i t  of the person exercis ing the option and produces a loss of tax 

revenue. In France, the option must be applied across the board and is  

i r revocable ;  t h i s  creates  an element of uncer tainty and the advantage 

of the scheme i s  less c lear-cut  for the undertaking exercis ing the 

opt ion,  ju s t  as i t s  incidence on tax revenue is  d i f f i c u l t  to gauge.

A s i t u a t io n  of t h i s  kind runs against  the general object ives  of the 

Direc t ive ,  p a r t i c u l a r ly  in a sec tor where, as a ru le ,  v i r t u a l l y  a l l  

t r an sac t io n s  are exempt. Even i f  the exemptions depart from the 

p r in c ip le  of tax n e u t r a l i t y ,  th i s  is  no reason for introducing option 

schemes tha t  run counter to other basic p r inc ip les  such as tha t  of tax 

equ i ty .

A point worth noting is  t h a t ,  whereas the other options examined above 

were introduced because of imperfect harmonization in a p a r t i c u l a r  

s e c to r ,  t h i s  is  not t rue of banking and f inanc ia l  t r a n sac t io n s .  

Consequently, the s i tu a t io n  in th i s  sector should be looked a t  more 

c losely  with a view to securing uniform appl ica t ion  of the arrangements 

in quest ion.
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PART II

DIFFICULTIES CONNECTED WITH THE INTERPRETATION 

OF CERTAIN PROVISIONS IN THE DIRECTIVE

Since Council d i re c t iv e s  are au thent ic  in the languages of the 

Member S ta tes  to which they are addressed, they must of necess i ty  t r y  to 

avoid wherever possible  the use of legal concepts or expressions which 

mean d i f f e r e n t  things in d i f f e r e n t  countr ies .  Unfor tunate ly, t h i s  rule 

cannot always be observed; and in any case, blind observance might well 

produce an i n t e l l i g i b l e  phraseology which i t s e l f  could give r i s e  to 

divergent  in t e r p r e t a t i o n s .  The Sixth Direct ive  was unable wholly to  avoid 

both these two p i t f a l l s  pecu l ia r  to Community law, as well as the 

d i f f i c u l t i e s  of in t e rp r e t a t i o n  inherent in most na t ional  l e g i s l a t i v e  t e x t s .

These various types of problems are the bread and b u t te r  of the 

Value Added Tax Committee se t  up under A r t ic le  29 of the Sixth D irec t ive ,  

consis t ing of rep resen ta t ives  of the Member S ta tes  and of the Commission. 

Since i t s  inaugural meeting on 23 November 1977, the Committee had held 

13 meetings by 31 December 1981 and 77 working papers had been discussed,  

29 of these under the consul ta t ion  procedure.

The Commission presents  in t h i s  report  a number of problems which 

are typ ica l  of the s i tu a t io n  which has ju s t  been described:

-  c l a s s i f i c a t i o n  of ce r ta in  economic a c t i v i t i e s  (Ar t ic le  4 (2 ) ) ;

-  d e l im i ta t ion  of a c t i v i t i e s  engaged in by public a u th o r i t i e s  

(Art ic le  4(5) ) ;

-  questions  of in t e rp r e t a t i o n  concerning the place where services  

are supplied (Art ic le  9);

-  questions  of i n t e rp r e t a t i o n  concerning the taxable  amount (A rt ic le  11);

-  questions  of in t e rp r e t a t i o n  concerning exemptions (A rt ic les  13, 14 

and 15);

-  questions of in t e rp r e t a t i o n  concerning the scope of the r igh t  to deduct 

(Art ic le  17) and the ca lcu la t ion  of the deduct ib le  proportion 

(Art ic le  19).
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CHAPTER I

Problems in 6 lass ify ing  cer ta in  economic a c t i v i t i e s  (Art ic le  4(2)) during 

the t r a n s i t i o n a l  period laid down in Art ic le  28

A r t ic le  4(2) of the Sixth Directive provides a general d e f in i t io n  

of the economic a c t i v i t i e s  on which VAT i s  l iab le  to be charged:

" a l l  a c t i v i t i e s  of producers,  t raders  and persons supplying services 

including mining and a g r ic u l tu ra l  a c t i v i t i e s  and a c t i v i t i e s  of the 

p ro fess ions" .  A d e f in i t io n  so drawn should have exhausted, for a l l  

p r a c t i c a l  purposes, discussions and disputes  as to the d i s t in c t io n  between 

commercial and other  a c t i v i t i e s ,  or between commercial and a g r ic u l tu ra l  

a c t i v i t i e s ,  which had been common in the Member States  where as a rule 

only commercial and in d u s t r i a l  a c t i v i t i e s  had h i the r  to been subject to 

VAT.

Unfortunately, t h i s  type of d i f f i c u l t y  has not yet disappeared 

completely, given tha t  the Member States may continue toexempt, during 

the t r a n s i t i o n a l  period laid down in Art ic le  28, "services  supplied by 

au thors ,  a r t i s t s ,  performers,  lawyers and other members of the l ib e ra l  

p rofess ions"  (see Annex F, point 2, to the Sixth Direc t ive) .

In t h i s  context the Commission came to consider the pos i t ion  of 

race-horse t r a i n e r s ,  whose a c t i v i t i e s  were not subject to VAT in France 

or in I re land .  The French au th o r i t i e s  j u s t i f i e d  the exemption from 

taxa t ion  on the ground tha t  the a c t i v i t y  was a profession whilst  the 

I r i s h  a u th o r i t i e s  j u s t i f i e d  i t  by claiming tha t  the a c t i v i t y  was general ly 

exercised as a n c i l l a ry  to an a g r ic u l tu ra l  a c t i v i t y  and th a t  in consequence 

i f  came under the specia l  scheme for farmers.

After consul t ing the VAT Committee, where delegat ions were divided 

on t h i s  mat ter ,  the Commission decided tha t  in the absence of a Community 

d e f in i t i o n  of the professions  i t  could not object  to the temporary 

re ten t ion  of the exemption in France, since Art ic le  28(3)(b ) , in con

junct ion with Annex F, point 2, authorized such exemption "under 

condit ions ex is t ing  in the Member State concerned".

The I r i sh  a u th o r i t i e s ,  for th e i r  p a r t ,  have amended t h e i r  

l e g i s l a t i o n  to bring i t  into l ine with Community law.



-  30 -

CHAPTER II

Cri te r ion  of a c t i v i t i e s  engaged in by bodies as public a u th o r i t i e s  

(Art ic le  4(5))

The f i r s t  subparagraph of A r t ic le  4(5) runs: "S ta te s ,  regional 

and local government a u th o r i t i e s  and other  bodies governed by public law 

sha l l  not be considered taxable  persons in respect of the a c t i v i t i e s  or 

t ransac t ions  in which they engage as public a u t h o r i t i e s ,  even where they 

co l lec t  dues, fees ,  contr ibut ions  or payments in connection with these 

a c t i v i t i e s  or t r a n s a c t io n s . "

I t  is  l e f t  to the Member Sta tes  to def ine the a c t i v i t i e s  engaged 

in by public bodies "as public a u t h o r i t i e s " .  I t  was not possible  to 

produce a Community d e f in i t i o n  because of the wide divergencies  between 

Member S ta tes  on th i s  po in t .  This s i tu a t io n  gives r i s e  to a number of 

d i f f i c u l t i e s ,  a lb e i t  l imited in extent by the l i s t  given in Annex D to 

the Direc t ive ,  concerning the a c t i v i t i e s  in respect  of which the above 

bodies are considered taxable  persons.

A s ig n i f i c a n t  example of t h i s  problem is  the taxable  pos i t ion  of 

ce r ta in  professions  whose members may au then t ica te  ac ts  in t h e i r  capacity 

as public o f f i c e r s  (e .g .  n o t a r i e s ) .  In two Member S ta tes  (Belgium and 

the Nether lands),  these public o f f i c e r s  are regarded as non-taxable 

persons in respect of those dut ies  whereby they have a ce r ta in  share in 

the ju d ic i a l  powers of the S ta te .

In the VAT Committee, a majori ty of the de legat ions  was of the 

opinion tha t  the members of those professions were indeed profess ional  

people and accordingly l i a b le  for  VAT on a l l  t h e i r  t r a n s a c t io n s ,  with 

the proviso tha t  t h e i r  services  might be exempted during the t r a n s i t i o n a l  

period under A r t ic le  28 and Annex F, point 2. On the budgetary f r o n t ,  t h i s  

is  no mere academic debate,  since the quest ion of f ina n c ia l  compensation 

under the own resources system a r i s e s  only in the case of l i a b i l i t y  for 

taxat ion (with exemption during the t r a n s i t i o n a l  p e r iod ) .  Belgium does 

in fac t  pay compensation in respect of VAT own resources covering a l l  

a c t i v i t i e s  of no ta r ies  and b a i l i f f s .

Another source of d i f f i c u l t y  l i e s  in the provision contained in 

the second subparagraph of A r t ic le  4 (5) ,  by which bodies governed by
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public law, when they engage in a c t i v i t i e s  or t ransac t ions  referred to 

in the f i r s t  subparagraph, "sha l l  be considered taxable persons in 

respect  of these a c t i v i t i e s  or t ransac t ions  where treatment as non- 

taxable  persons would lead to s ign i f ican t  d i s to r t io n s  of competi tion."

I t  i s  sometimes d i f f i c u l t  in prac t ice  to determine whether or not tha t  

la s t  condi tion i s  met.

The Commission considers tha t  th i s  s i tu a t io n  is  unsa t i s fac to ry  

and tha t  the conditions and l imits  of l i a b i l i t y  for tax of bodies 

governed by public Law should be spe l t  out in more spec i f ic  terms.

Under German law, for instance , land-reg is t ry  o f f ices  were not 

considered taxable  persons, although some of th e i r  dut ies  were the 

same as those performed by quanti ty  surveyors who, as members of a 

profess ion ,  were Liable for VAT. The professional associa t ion  of quant i ty  

surveyors a ttacked the exemption of land-reg is t ry  o f f i c e s .  Since the 

s i t u a t io n  could lead to " s ign i f ican t"  d i s to r t io n s  of competition, the 

German a u th o r i t i e s  made the t ransac t ions  performed by these o f f ices  

subjec t  to VAT at  the standard rate with e f fe c t  from 1 January 1982.

( 3 )
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CHAPTER I I I

Questions of in t e rp r e t a t i o n  concerning the place where services  are

supplied (Art ic le  9)

A. Aggl2 cation_of_Arti c le_9(l)_to_the_hi  r;2 nc|_out_of_mo\/able_tan2 i_ble 

grogert^_other_than_means_of_transgort

Pursuant to Ar t ic le  9(1) of the Sixth D irec t ive ,  the place where a 

service  is  supplied (and taxed) i s  deemed to be the place where the 

suppl ier  has es tab l ished  his business or has a fixed establishment 

from which the service  i s  supplied or ,  f a i l i n g  t h a t ,  the place where 

he has his  permanent address or usual ly  re s ides .  Since the aim was to 

tax the supply of services  at the place where they were a c tu a l ly  made 

avai lab le  to the customer (economic c r i t e r io n )  and not a t  the place 

where a purely s t a tu to ry  place of business was located ,  t h i s  provision 

was not thought l ike ly  to cause any ser ious d i f f i c u l t i e s .  I t  was 

assumed when the tex t  was draf ted  tha t  a t  the place where a serv ice  was 

supplied there  was bound to be , in  most cases a t  l e a s t , a  "place of 

business" ,  however rudimentary, with which th a t  serv ice  was connected.

However, i t  has been pointed out tha t  in the app l ica t ion  of A r t ic le  

9(1) as worded at  present a d i f f i c u l t y  would a r i s e  i f  a taxable  service  

was supplied in a country in which there  was not the s l i g h t e s t  vest ige  

of a place of business (or fixed address) belonging to the supp l ie r .

The case in mind was tha t  of a foreign firm which had de facto  no 

actual  place of business ,  fixed establ ishment ,  permanent address or 

residence in a given country in which i t  purchased an item of movable 

tang ib le  proper ty for  the purpose of h ir ing  i t  out in th a t  country.

In such a case, an excessively l i t e r a l  i n t e r p r e t a t i o n  of A r t ic le  9(1) 

could lead to the non-taxat ion of the h i r ing  in the country in which, 

in accordance with the p r inc ip le  on which t h i s  provis ion is  based, i t  

should be taxed,  tha t  i s  to say the country in which the h i r ing  out 

o c c u r s . ( I t  must be remembered tha t  under the Direct ive  even a s ing le  

t ransac t ion  involving "the ex p lo i ta t io n  of proper ty" ,  such as h i r ing  

out ,  is  considered an economic a c t i v i t y . )  Furthermore, the same h ir ing  

out t ransac t ion  would very probably a lso  escape taxa t ion  in the country 

where the suppl ie r  has his  main place of business ,  as the na t ional  tax 

a u th o r i t i e s  would be unl ikely  to become aware of a t ransac t ion  

performed abroad. That is  why on 23 April 1979 the Commission presented
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to the Council a proposal for a Tenth Directive on the harmonization of 

laws re la t in g  to turnover taxes,  which aims to c l a r i f y  beyond doubt tha t  

the suppl ie r  i s  estab l ished  in the country in which the property hired out 

by him is  located at  the time i t  i s  ac tua l ly  made avai lab le  to the 

customer. The hir ing out of means of t ransport  was expressly excluded for 

reasons of supervision,  given tha t  such property is  by d e f in i t io n  mobile 

and can eas i ly  cross f r o n t i e r s .

This proposal for a Direct ive,  which has been approved by Parliament and 

by the Economic and Social Committee subject to a number of comments on 

the general thinking behind Art ic le  9(of the Sixth D irec t ive) ,  should be 

adopted as soon as poss ib le .  I t  does not overturn Art ic le  9(1) of the Sixth 

D irec t ive ,  but ,  by supplementing and thus making tha t  provision more 

s p e c i f i c ,  should obviate most of the d i f f i c u l t i e s  a r i s in g  when the place 

of establ ishment d i f f e r s  from the place where the t ransac t ion  is  e f fec ted .

Once the proposal for  a Tenth Directive i s  adopted, the Commission is  

prepared to propose tha t  Art ic le  9(2)(d) be de le ted ,  since i t  wi l l  have 

become redundant.

Moreover, the Commission has discovered in the laws of several Member 

S ta tes  provis ions  concerning the place where services are supplied in the 

case of the h ir ing  out of movable tangible  property which do not seem in 

accordance with A rt ic les  9(1) and (2) of the Sixth Direct ive.

In Germany the place of supply for the hiring out of such property,  with 

the exception of a l l  means of t ranspor t ,  is  the place of u t i l i z a t i o n .  

Consequently, the German leg i s la t io n  means tha t  the hir ing out of property 

is  taxed from the moment such property is  used in Germany, even i f  i t  has 

been imported by the lessee and VAT has been paid on i t  in the country 

in which i t  was hired out.

France and I t a ly  have also made the c r i t e r io n  of u t i l i z a t i o n  general ly 

app l icab le ,  whereas the Directive spec i f ies  tha t  c r i t e r io n  only where i t  

i s  the lessor  who exports the property from one Member State  to another.  

The app l ic a t io n  of d i f f e r e n t  de f in i t ions  leads to cases of double
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taxa t ion  or sometimes non-taxat ion in the supply of serv ices  involving 

more than one country.

The Commission has i n i t i a t e d  the infringement procedure of Ar t ic le  169 

of the EEC Treaty against  the Federal Republic of Germany, I t a ly  and 

France for  f a i lu r e  to comply with the Sixth VAT Direc t ive ,  but has 

reserved i t s  pos i t ion  on any future  act ion concerning Denmark, since 

the provisions adopted in tha t  country need to be discussed in more 

d e t a i l  with the a u th o r i t i e s  concerned in order to ve r i fy  whether they 

comply with Community law.

B. Scopg of the term "forms of t ran sp o r t "  in A r t ic le  9 ( 2 ) (d)

A rt ic le  9 ( 2 ) (d) introduces a derogation from the general rule tha t  the 

h ir ing  out of movable tang ib le  property i s  taxed in the country where 

the suppl ie r  i s  e s ta b l i sh e d ,  by s h i f t in g  the place of taxa t ion  to  the 

country where the hired property is  u t i l i z e d ,  when i t  has been exported 

by the supp l ie r .  However, the h i r ing  out of "forms of t r a n sp o r t "  is  

expressly excluded from t h i s  derogation and i s  the re fo re  governed by 

the general rule of the place where the suppl ie r  i s  e s ta b l i sh e d .  Hence 

the importance of ensuring tha t  the concept of "forms of t ra n sp o r t "  has 

an id e n t ic a l  meaning in a l l  Member S ta te s ,  for  i t  i s  not d i f f i c u l t  to 

see the p r a c t i c a l  consequences of allowing d i f f e r e n t  c r i t e r i a  to be 

adopted, p a r t i c u l a r ly  with regard to property which i s  by i t s  very 

nature Liable to  cross f r o n t i e r s  and thus cause confusion as to the 

scope of A r t ic le  9 ( 2 ) (d) .  These consequences wi l l  depend on the scope 

of the concept of "form of t ran sp o r t "  in each Member S ta te :  i f ,  for 

example, a container  is  hired out (and a t  the same time exported) by 

a lessor  in one Member S ta te  to a customer in another Member S ta te ,  

a r isk  of double taxa t ion  or non-taxat ion a r i s e s  i f  one of these  Sta tes  

includes containers  among "forms of t r a n sp o r t "  and the other  does not.

A Community l i s t  of means of t ranspo r t  (covering those items most 

l ike ly  to cause problems) would help in most cases to prevent such 

d i f f i c u l t i e s .  A l i s t  of t h i s  kind should shor t ly  be dra f ted  by the



-  35 -

VAT Committee, although i t  has not yet been possible  to reach unanimous 

agreement on the concept of "means of t ranspor t"  as applied to goods 

which cannot be classed as vehicles  in the accepted sense of the word.

C. Defi.ni_t2on_of_certai_n_seryi ces_referred_to_i_n_Arti.cle_9.(2He2

This provis ion,  which forms an exception to the general rule tha t  

supplies  of services are taxable a t  the place of establishment of the 

su pp l ie r ,  se ts  out a l i s t  of services which are taxable a t  the place 

of establ ishment of the customer, subject to cer ta in  conditions 

(notably in intra-Community t rade ,  when a customer es tab l ished  in a 

d i f f e r e n t  Member State  from tha t  of the supplier  i s  a taxable  person).

In some Member Sta tes  the question has a r isen  whether supplies of 

ce r ta in  services  not mentioned e x p l i c i t l y  in t h i s  List  of exceptions 

could be t r e a te d  in the same way as those which do appear in i t ,  with 

the consequence of t rans fe r r ing  the taxat ion to the customer's country.

Most of these d i f f i c u l t i e s  of in te rp re ta t io n  concern the second and 

th i r d  indents  of Art ic le  9 (2 ) (e ) ,  p a r t i c u la r ly  the d e f in i t i o n  of 

adver t i s ing  se rv ices ,  the services of consultants  and experts and 

those r e la t in g  to the supplying of information.

One Member State  f e l t  tha t  i t  was e n t i t l e d  to t r e a t  auct ioneers  as 

consu l tan ts ,  while another Member State asked the VAT Committee 

whether ce r ta in  notices  published in newspapers should be regarded 

as a d v e r t i s in g .  The concept of the supplying of information, which 

follows th a t  of data processing in the text  of the Direct ive ,  also 

needs to be c l a r i f i e d ,  the question being whether i t  should include 

only the supplying of computerized information or whether i t  should 

be in te rp re te d  in the broadest sense of the word.

Without wishing to exaggerate the importance of the problems which 

have been encountered, the Commission never theless intends to continue 

the VAT Committee's c l a r i f i c a t i o n  work.
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CHAPTER IV

Questions of i n t e r p r e t a t i o n  concerning the  tax ab le  amount ( A r t i c l e  11)

Determination of the  taxab le  amount has given r i s e  to  a number 

of d i f f i c u l t i e s  and disagreements ,  which a re  analysed below.

A. Minimum taxab le  amount

The l e g i s l a t i o n  of one Member S ta te  provides  t h a t  the  tax ab le  amount 

to  be app l ied  fo r  the  supply or impor ta t ion  of new cars  may not be 

le s s  than the  l i s t  p r ic e  in  force  a t  the  t ime the  tax  i s  payable .

In the  Commission's view, t h i s  measure c o n f l i c t s  w i th :

-  A r t i c l e  1 1 (A )(1 ) (a ) ,  which provides  in p a r t i c u l a r  t h a t  the  tax ab le  

amount in respec t  of the  supply of goods wi th in  the  country s h a l l  

be the c o n s id e ra t io n  which has been or i s  to  be ob ta ined  by the  

s u p p l i e r ;  and

-  A r t i c l e s  11(A)(3)(a)  and (b ) ,  which sp ec i fy  t h a t  the  taxab le  amount 

s h a l l  not inc lude  p r i c e  reduc t ions  by way of d iscount  fo r  e a r ly  

payment or p r i c e  d iscoun ts  and reba tes  allowed to  the  customer and 

accounted fo r  a t  the  t ime of the  supply;  and

-  A r t i c l e s  11(B)(1)(a )  and (b) and 11(B)(4) ,  which lay down the  

c r i t e r i a  fo r  de termining the  tax ab le  amount on im p o r ta t io n ,  which 

a re  s im i l a r  to  those  used to  determine the  taxab le  amount w i th in  

the  country .

The Commission has decided to  r e f e r  t h i s  mat te r  to  the  Court of J u s t i c e .

B. Supply of a new item with a used item taken in par t-exchange

A r t i c l e  11(A)(1)(a )  of the  D i rec t ive  a l so  s t i p u l a t e s  t h a t  the  tax ab le  

amount in re spec t  of supp l ie s  of goods and s e r v ice s  s h a l l  normally 

be every th ing  which c o n s t i t u t e s  the  co n s id e ra t io n  which has been or 

i s  to  be ob ta ined  by the  s u p p l i e r  from the  p u rchase r ,  the  customer 

or  a t h i r d  pa r ty  fo r  such s u p p l i e s .
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The L eg is la t ion  of two Member S ta te s  provides  t h a t  when a new item i s  

supp l ied  and the  su p p l ie r  takes  a used item of the  same kind in p a r t -  

exchange, the  taxab le  amount i s  reduced by the  value of the  used i tem.

As these  p rov is ions  c o n f l i c t  with A r t i c l e  11 (A )(1 )(a ) ,  the  Commission 

has i n i t i a t e d  the  infringement procedure of A r t i c l e  169 of the  EEC 

Treaty in respec t  of both co u n t r ie s .

I t  has sometimes been advance in j u s t i f i c a t i o n  of t h i s  p r a c t i c e  t h a t  

i t  c o n s t i t u t e s  a sp ec ia l  system, au thor ized  temporar i ly  under the  

second paragraph of A r t i c l e  32, which provides t h a t  Member S ta te s  may 

r e t a i n ,  u n t i l  a Community system becomes a p p l i c a b l e ,  any e x i s t i n g  

s p e c ia l  ru le s  concerning used goods.

I t  i s  ev iden t  t h a t  such a claim cannot be accepted in  the  case in 

q u e s t io n .  The supply of a new item of movable p roper ty  i s  a taxab le  

t r a n s a c t i o n  and the  form of payment cannot in any way a f f e c t  t h a t  f a c t .  

In any case  A r t i c l e  11 c l e a r ly  s t a t e s  t h a t  the  taxab le  amount s h a l l  be 

every th ing  which c o n s t i t u t e s  the  cons id e ra t io n ,  which implies  t h a t  in 

cases  where payment i s  made p a r t l y  in cash and p a r t l y  in kind,  the  

tax ab le  amount of the  new item must be the  sum of those two va lues .

C. Subs id ies

A r t i c l e  11(A)(1)(a)  of the  Direc t ive  s t i p u l a t e s  t h a t  su b s id ie s  received 

by a t a x a b le  person which are  " d i r e c t l y  l inked to  the  p r i c e "  of the  

su p p l ie s  made by t h a t  person must be included in the taxab le  amount as 

components of the  p r i c e s  paid by t h i r d  p a r t i e s .  While i t  i s  r e l a t i v e l y  

easy to  decide s t r a i g h t  away th a t  subs id ie s  are  " d i r e c t l y  l inked to  

the  p r i c e "  when t h e i r  amount i s  determined e i t h e r  by re fe rence  to the 

s e l l i n g  p r i c e  of the  goods or se rv ices  supp l ied ,  or in r e l a t i o n  to  the 

q u a n t i t i e s  so ld ,  or again in r e l a t i o n  to  the  cost  of goods or s e rv ice s  

supp l ied  to  the  pub l ic  f r ee  of charge,  i t  i s  extremely d i f f i c u l t  to  

decide in  the  case of o the r  types of subsidy such as d e f i c i t  su b s id ie s  

or  ope ra t in g  s u b s id i e s ,  which are  paid with the  aim of improving a 

f i r m ' s  economic p o s i t i o n  and which are  granted without s p e c i f i c  

re fe rence  to  any p r i c e .  The absence of any s u b s t a n t i a l  d i f f e r e n c e  

between these  two types of subsidy (those  " d i r e c t l y  l inked to  the  p r i c e "
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are  u su a l ly  a l so  aimed a t  improving a f i r m ' s  p o s i t i o n ) ,  to g e th e r  with the  

f a c t  t h a t  a Member S ta t e  can convert  a subsidy of the  f i r s t  type in to  

a subsidy of the  second type ,  i l l u s t r a t e  the  f r a g i l i t y  of a d i s t i n c t i o n  

based on pure ly  formal c r i t e r i a  ( the manner in which the  subsidy i s  

g ran ted)  and thus  the  inadequacy of the  D i rec t ive  in  t h i s  r e s p e c t .

A f u r t h e r  source of divergence between Member S ta t e s  l i e s  in the  second 

indent  of  A r t i c l e  19(1) of the  D i r e c t iv e ,  which permits  Member S ta t e s  who 

so wish to  inc lude  in  the denominator of the  d ed u c t ib le  p ropo r t ion  the  

amount of subs id ie s  which are  not d i r e c t l y  l inked to  the  p r i c e .  By 

reducing the  t axab le  p e r s o n 's  r ig h t  to  deduct t h i s  i s  tantamount to  a form 

of hidden and inde te rmina te  t a x a t io n  of s u b s id ie s  excluded from the 

taxab le  amount.

A comprehensive gener ic  d e f i n i t i o n  of the  s u b s id ie s  which i t  i s  d e s i r ed  

to  inc lude  in  the  tax ab le  amount would not be the  way to  e l im in a te  

d i f f e r e n c e s  of i n t e r p r e t a t i o n  as to  the  na ture  of each subsidy and the 

d i f f e r e n c e s  between schemes r e s u l t i n g  from the  second indent of 

A r t i c l e  19(1 ) .  The idea l  s o lu t io n  would be to  draw up a Community l i s t  

of s u b s id ie s  regarded as " d i r e c t l y  l inked to  the  p r i c e " .  The d i f f i c u l t i e s  

in compiling such a l i s t  could be overcome in  the  case of the  large 

number of s u b s id ie s  a l ready  covered by Community ru le s  (EAGGF and o t h e r s ) .  

This would have the  advantage of cons iderab ly  reduc ing ,  as a f i r s t  s t e p ,  

divergences  between Member S t a t e s ,  which would continue to  e x i s t  only 

fo r  s u b s id ie s  under e x c lu s iv e ly  n a t io n a l  j u r i s d i c t i o n .  As a second s t e p ,  

these  d ivergences  would be e l im ina ted  one a f t e r  the  o th e r  as a r e s u l t  of 

surveys of p a r t i c u l a r  s e c to r s  ( t r a n s p o r t ,  a g r i c u l t u r e ,  pub l ic  bod ies ,  

e t c . ) .  The d isadvantage  of t h i s  s o lu t io n  i s  t h a t  i t  would probably  take 

a long t ime.

Another remedy to  the  p re sen t  s i t u a t i o n  -  a l b e i t  much more d r a s t i c  -  

would be to  r e f r a i n  from inc lud ing  in  the  t a x a b le  amount a l l  types  of 

subsidy o th e r  than those  remunerating s e r v ice s  supp l ied  to  f i n a l  

consumers. However, t h i s  would requ i re  an amendment to  the  t e x t  of 

A r t i c l e  11 of the  Sixth  D i r e c t iv e .
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In any even t ,  the  Commission considers  th a t  the  whole problem of 

subsidies ,  under the VAT system needs to  be thought out a f resh  fo r  

two reasons :  f i r s t l y ,  as we have ju s t  seen,  the  prov is ions  regu la t ing  

t h i s  matter  in the  Direc t ive  are  a source of divergences between 

Member S t a t e s ;  and secondly,  c e r t a in  subs id ie s  are  so large  th a t  t h e i r  

impact on VAT (and on own resources) i s  too g rea t  fo r  a lack of 

harmonizat ion in t h i s  f i e l d  to  be allowed to  continue .

D. In c id e n ta l  expenses to  be included in the taxab le  amount: 

problem of i n t e r e s t  on h i re -purchase  sa les

A r t i c l e  11(A)(2)(b) lays down the p r in c ip l e  th a t  in c id e n ta l  expenses 

which the  s u p p l i e r  charges to  the  purchaser  are  included in the 

taxab le  amount. This p r in c ip l e  i s  st rengthened  by a p rov is ion  

pe rm i t t ing  Member S ta te s  to consider  expenses covered by a separa te  

agreement between the su p p l ie r  and the  purchaser  to be in c id e n ta l  

expenses .

I t  i s  in t h i s  context th a t  the question  has a r i s en  as to what 

arrangement should be applied  to the financing charges which a 

s u p p l i e r  charges to a purchaser over and above the cash p r i c e ,  in  the  

case of a h i re -pu rchase  s a l e .  This question  i s  not i n s i g n i f i c a n t ,  

given th a t  c r e d i t  t r a n s a c t io n s  are  exempt under A r t i c l e  13(B)(d).

I f  i t  i s  considered th a t  such financing charges are  preponderantly  

of the  na tu re  of i n c id e n ta l  expenses,  such charges w i l l  f a i l  to 

q u a l i f y  fo r  the  exemption of i n t e r e s t  la id  down by A r t i c l e  13. The 

problem becomes even more d i f f i c u l t  to  resolve when the  arrangements 

f o r  a h i re -pu rchase  sa le  are  covered by an agreement sepa ra te  from 

the  s a l e  of  the  goods themselves:  in such a case are  the  charges to  

be c l a s s i f i e d  as i n t e r e s t  or as in c id e n ta l  expenses,  which would be 

allowed under A r t i c l e  11(A)(2)(b)?

As the  Member S ta te s  have a r r iv ed  a t  d i f f e r e n t  answers to  t h i s  

q u e s t io n ,  the  r e s u l t i n g  s i t u a t i o n  i s  u n s a t i s f a c to r y  s ince  i t  runs 

counter to  tax  harmonization in an area d i r e c t l y  a f f e c t i n g  the  f i n a l  

consumer. Measures must the re fo re  be taken to  end t h i s  d ivergence ,  

i n i t i a l l y  by e s t a b l i s h i n g  a common i n t e r p r e t a t i o n  of the  concept of 

" in c i d e n t a l  expenses" .  The Commission in tends  s h o r t l y  to  r e f e r  t h i s  

mat te r  to  the  VAT Committee.
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E. D e f in i t io n  of the  f i r s t  p lace of d e s t i n a t i o n

A r t i c l e  11(B)(3) s p e c i f i e s  t h a t  the  taxab le  amount fo r  imports s h a l l  

inc lude  the  i n c id e n ta l  expenses in curred  up to  the  f i r s t  p lace  of 

d e s t i n a t i o n  wi th in  the t e r r i t o r y  of the  country ,  t h i s  being the  p lace 

mentioned on the  consignment note or any o th e r  t r a n s p o r t  document o r ,  

in the  absence of such in d i c a t i o n ,  the  p lace of the  f i r s t  t r a n s f e r  of 

cargo in the  country of im por ta t ion .

Council Regulation (EEC) No 1224/80 on the  v a lu a t io n  of goods fo r  

customs purposes s t a t e s  th a t  in de termining the  customs va lue ,  th e re  

s h a l l  be added to  the  p r i c e  a c t u a l l y  paid  or payable ,  i n t e r  a l i a ,  the  

cost  of t r a n s p o r t  and insu rance ,  and loading and handling charges 

a s so c ia t ed  with the  t r a n s p o r t  of the  imported goods ( A r t i c l e  8 (1 ) )  to  

the  p lace of in t r o d u c t io n  of the  goods in to  the  customs t e r r i t o r y  of 

the  Community.

The concept of the  p lace  of i n t r o d u c t io n  does not correspond to  t h a t  of 

the  p lace of d e s t i n a t i o n ,  s ince  the  customs value of imported goods does 

not inc lude  the  cos t  of t r a n s p o r t  a f t e r  im por ta t ion  in to  the  customs 

t e r r i t o r y  of the  Community, provided t h a t  such cost  i s  d i s t i n g u i s h e d  

from the  p r i c e  a c t u a l l y  paid or payable fo r  the  imported goods. 

Accordingly,  where goods are  c a r r i e d  by the  same means of t r a n s p o r t ,  the  

cos ts  a re  a ssessed  in  p ropo r t ion  to  the  d i s t a n ce  covered o u t s id e  and 

in s id e  the  customs t e r r i t o r y  of the  Community. By c o n t r a s t ,  fo r  tax 

purposes such cos ts  must be included in the  tax ab le  amount in  so f a r  

as they a re  not a l ready  inc luded ( f r e e - a t - d e s t i n a t i o n  p r i c e ) ,  and 

Member S ta t e s  may equa l ly  inc lude  in the  tax ab le  amount i n c i d e n t a l  

expenses which r e s u l t  from t r a n s p o r t  to  ano ther  p lace  of d e s t i n a t i o n  

with in  the  country ,  i f  the  second p lace  i s  known a t  the  time when the  

chargeable  event ( im por ta t ion )  occurs .

These d ivergences  in the  method of c a l c u l a t i n g  the  components of the  

taxab le  amount show t h a t ,  even a f t e r  the  adoption of Regulation 

(EEC) No 1224/80 on customs v a lu a t io n ,  d i f f e r e n c e s  remain between (

customs value and taxab le  amount fo r  VAT purposes when " the  f i r s t  p lace  

o f d e s t i n a t i o n "  does not correspond to  " the  p lace  of i n t r o d u c t io n "  and 

th a t  the  opt ion  allowed to the Member S ta t e s  ( in  A r t i c l e  11(B)(2))  of 

adopting the customs value as the  taxab le  amount i s  i l l - a d v i s e d  and 

a source of  d i f f i c u l t i e s .
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For the  purpose o f  c a lc u la t in g  the i n c id e n ta l  expenses to  be included 

in  the  customs value "to the place  of in t ro d u c t io n "  in to  the  customs 

t e r r i t o r y  of the  Community, the  customs Regulation (A r t i c l e s  14 and 15) 

s p e c i f i e s  what i s  meant by place  of in t ro d u c t io n  and lays down a l l  the 

ru le s  needed to  determine th a t  place c o r r e c t ly  by re fe rence  to  the  mode 

of t r a n s p o r t  of the  goods (by sea ,  in land waterway, r a i l ,  road,  e t c . ) .

The concept of  " f i r s t  p lace of d e s t i n a t i o n " ,  on the o the r  hand, i s  

def ined  in  A r t i c l e  11(B)(3) of the Sixth D i rec t iv e ,  but a l l  the  ru les  

needed to  determine t h a t  place  are  not given. That concept should be 

c l a r i f i e d  with re fe rence  to  the  mode of t r a n s p o r t  of the  goods, 

p a r t i c u l a r l y  i f  the  p lace of d e s t i n a t i o n  i s  taken to  be "the p lace of 

the  f i r s t  t r a n s f e r  of cargo".
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CHAPTER V

Questions of i n t e r p r e t a t i o n  concerning exemptions ( A r t i c l e s  13, 14 and 15)

The d i f f i c u l t i e s  of i n t e r p r e t a t i o n  r e l a t i n g  to exemptions f a l l  in to  

two groups of unequal range,  some being of genera l  s i g n i f i c a n c e  and o th e rs  

occurr ing  only in a s p e c i f i c  con tex t .  The former can r e a l l y  be reduced to  

a s in g le  q u es t io n ,  namely what i s  the  exact  meaning of the  in t ro d u c to ry  

paragraph which appears a t  the  beginning of A r t i c l e s  13(A), 13(B), 14 and 

15? This ques t ion  i s  d iscussed  a t  po in t  A below. The d i f f i c u l t i e s  in 

s p e c i f i c  a reas  are  p resen ted  under the  following headings:

B -  d i f f i c u l t i e s  concerning c e r t a i n  exemptions under A r t i c l e  13(A);

C -  d i f f i c u l t i e s  concerning c e r t a i n  exemptions under A r t i c l e  13(B);

D -  d i f f i c u l t i e s  concerning exemptions under A r t i c l e s  14 and 15;

E -  d i f f i c u l t i e s  concerning the scope of the  r ig h t  to  deduct ( A r t i c l e  17)

and the c a l c u l a t i o n  of the  d educ t ib le  p ropo r t ion  ( A r t i c l e  19) .

A. Genera^_cHffi .cult^_of_i.ntergretati.on_concermng_the_meani_ng_of_the 

iQ££2^y£t2I Z J 23IS9£§Rh_(Articles_13(A)^_13(B)^_14_and_15)

The t e x t  in ques t ion  runs as fo l lows:

"1.  Without p re ju d ice  to  o the r  Community p ro v i s io n s ,  Member S ta te s  

s h a l l  exempt the  following under cond i t ions  which they s h a l l  lay down 

fo r  the  purpose of ensur ing the c o r re c t  and s t r a ig h t f o r w a r d  a p p l i c a t i o n  

of such exemptions and of preven t ing  any p o s s ib le  evas ion ,  avoidance 

or abuse: .................................................................................."

This p ro v i s io n ,  which was i n s e r t e d  i n to  the  D i rec t ive  during 

d i s cu s s io n s  in the  Council ,  might a t  f i r s t  s ig h t  seem anodyne, fo r  

i t  i s  d i f f i c u l t  to  imagine a Member S ta te  l e g i s l a t i n g  in t h i s  f i e l d  

without t r y i n g  to  ensure " the  c o r r e c t  and s t r a ig h t fo r w a rd  a p p l i c a t i o n "  

of the  exemptions i t  i s  enac t ing  and to  prevent any tax  evas ion ,  

avoidance or abuse.

In f a c t ,  t h i s  p ro v is io n  r e f l e c t s  a major concern among Member S t a t e s ,  

namely to  r e t a i n  the  g r e a t e s t  p o s s ib le  room fo r  manoeuvre over the  

condi t ions  fo r  apply ing Community exemptions.  The in t e n t i o n  i s  to
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r e p e a t ,  in a form appropr ia te  to  the  o b je c t iv e s  of the  D i rec t ive ,  the  

p r i n c i p l e  enunciated  in the t h i r d  paragraph of A r t i c l e  189 of the EEC 

Trea ty ,  while a t  the  same time acknowledging th a t  such condi t ions  can 

have no o the r  o b je c t iv e s  than th a t  of c l a r i f i c a t i o n  and combating tax 

evasion and avoidance.

This b r i e f  review of general  cons idera t ions  i s  not i r r e l e v a n t  to the  

legal proceedings i n i t i a t e d  in c e r t a in  Member S ta t e s  by persons claiming 

the  a p p l i c a t i o n  of a p a r t i c u l a r  exemption la id  down by the  D i rec t ive ,  

when th a t  exemption has not yet been in troduced in to  n a t iona l  

l e g i s l a t i o n .  To counter such claims, the competent a u t h o r i t i e s  of the  

Member S ta t e s  concerned tend to invoke the in t roduc to ry  paragraph to  

A r t i c l e  13, claiming t h a t  prov is ion  allows Member S ta te s  a margin of 

d i s c r e t i o n  and t h a t  an exemption provided fo r  in  the  D irec t ive  cannot 

th e r e f o r e  have d i r e c t  e f f e c t  in the absence of implementing measures 

adopted a t  n a t io n a l  l e v e l .

The Court of J u s t i c e ,  having received a request  for  a pre l iminary  

ru l in g  under A r t i c l e  177 of the EEC Treaty ,  gave an i n i t i a l  judgment 

on t h i s  m at te r  on 19 January 1982 in Case 8/81: the  Court declared  

t h a t  c e r t a i n  p rov is ions  of the  Direc t ive  may, under c e r t a i n  co nd i t ions ,  

be d i r e c t l y  ap p l i c ab l e  and be r e l i e d  upon by in d iv id u a l s ,  even where 

n a t io n a l  l e g i s l a t i o n  had not been ad jus ted  in l ine  with the D i re c t iv e .

B. 2l Î Î l £ y ! £ l § § _ 2Î_l!2£ e r g r e t a t 2on_concerninç |_cer tain_exemgtions_under 

Art i_çle_13_(A) Ç12

The Commission would l ike  to draw p a r t i c u l a r  a t t e n t i o n  to  the  d i f f i 

c u l t i e s  encountered in applying the exemptions covered by sub- 

paragraphs ( a ) ,  (b ) ,  (1 ) ,  (m) and (n) of A r t i c l e  13(A)(1).

In any case i t  has always considered t h a t ,  s ince  VAT is  a tax on goods 

and s e r v i c e s ,  the  exemptions provided fo r  in the  D irec t ive  should have 

been s o l e l y  r e l a t e d  to  specific transactions, which would have obviated many 

problems of i n t e r p r e t a t i o n  and d e l im i t a t i o n .

a) Exemption r e l a t i n g  to  the supply of s e rv ice s  by the pub l ic  p o s ta l  

s e r v ic e s  ( A r t i c l e  13(A)(1)(a))

This exemption r e l a t e s  to  the supply by the pub l ic  p o s t a l  s e rv ice s  

of s e r v ic e s  o th e r  than passenger t r a n s p o r t  and telecommunications
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s e r v ic e s  and the  supply of goods i n c id e n ta l  t h e r e t o .

I t  has been found t h a t  the  l e g i s l a t i o n  of one Member S ta t e  extends 

t h i s  exemption to  t r a n s p o r t  undertakings  ( ra ilways  and a i r l i n e s )  which 

car ry  mail on beha l f  of the  pub l ic  p o s ta l  s e r v i c e .

The a u t h o r i t i e s  of t h a t  country claim th a t  the  exemption i n s t i t u t e d  

by the  Sixth D irec t ive  must be viewed in the  l i g h t  of i t s  o b j e c t i v e ,  

and t h a t  a l l  s e rv ice s  involved in the  p rov is ion  of the  pub l ic  p o s ta l  

s e rv ice  may q u a l i fy  fo r  exemption,  even i f  the  fi rms concerned a re  in 

the  p r iv a te  s e c t o r ,  provided t h a t  the  l a t t e r  a re  bound by a legal 

o b l ig a t io n  to  a s s i s t  the  pub l ic  s e r v i c e .

This l ine  of reasoning was not endorsed by the  Commission, which i s  

opposed to  such broad i n t e r p r e t a t i o n  of exemptions;  l ik e  any o the r  

f irm which i s  exempted, the  pub l ic  p o s ta l  s e r v ice  must bear VAT on 

the  in pu ts  r e l a t i n g  to  i t s  exempt a c t i v i t i e s .

The argument used by the  Member S ta te  in ques t ion  i s  a l so  not devoid 

of impact on the  de te rm ina t ion  of the  b a s i s  fo r  c a l c u l a t i n g  the 

Communities' own re sou rces ,  which would s u f f e r  a reduc t ion  in t h i s  

p a r t i c u l a r  case .

The Commission has i n i t i a t e d  the  infr ingement procedure of A r t i c l e  

169 of the  EEC Treaty in  respec t  of the  Member S ta t e  in q u e s t io n .

b) Exemption concerning h o s p i t a l  and medical care undertaken by bodies

governed by publ ic  law or by s im i l a r  e s tab l i shm en ts  ( A r t i c l e  13(A)(1)(b))

While the  a p p l i c a t i o n  of the  exemption i s  r e l a t i v e l y  s t r a ig h t fo r w a rd  

as regards  pub l ic  or semi-public  h o s p i t a l s ,  i t  i s  not so c l e a r  as 

regards  o th e r  h o s p i t a l s ,  c en t re s  f o r  medical t rea tm en t  or d ia g n o s i s ,  

and o th e r  e s tab l i shm en ts  of a s im i la r  n a tu r e .  The l a t t e r  may b e n e f i t  

from the  exemption provided t h a t  they a re  duly recognized and t h a t  

they supply t h e i r  s e r v ic e s  "under s o c i a l  cond i t ions  comparable to 

those  a p p l i c a b l e "  in  the  pub l ic  s e c t o r .  The rea l  d i f f i c u l t y  l i e s  in 

drawing the  l ine  between e s tab l i shm en ts  f u l f i l l i n g  these  cond i t ions
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and o th e r  e s tab l i sh m en ts .  I t  i s  t ru e  t h a t  under the  t r a n s i t i o n a l  

p rov is ions  (A r t ic l e  2 8 (3 ) (b) and Annex F, poin t  10, of the  D irec t ive)  

Member S ta t e s  may continue to exempt es tab l ishments  which do not f u l f i l  

the  condi t ions  of A r t ic le  13(A)(1)(b) .  Never theless ,  the  d i f f i c u l t y  

remains as regards  c a l c u la t io n  of the  Communities' own resources  as 

the  a p p l i c a t i o n  by Member S ta te s  of an exemption extended in  t h i s  way 

must give r i s e  to  f i n a n c i a l  compensation in re spec t  of t r a n s a c t io n s  

which would not normally be covered by the exemption provided for  in 

A r t i c l e  13(A )(1 )(b ) .

The VAT Committee's d iscuss ions  on t h i s  po in t  have no t ,  u n fo r tu n a t e ly ,  

brought th in g s  any f u r t h e r  forward.

c) Exemption fo r  the  p rov is ion  of medical care in the  e x e rc i s e  of the  

medical and paramedical  p ro fess ions  (A r t ic l e  13(A)(1)(c)

The l e g i s l a t i o n  of one Member S ta te  extends exemption to  supp l ies  of 

goods by members of the  medical and paramedical p ro fess ions  in 

connection with t h e i r  s e r v ic e s :  for  example, suppl ies  of p a i r s  of 

s p e c t a c l e s  under a medical p r e s c r i p t i o n .

In the  Commission's opin ion ,  t h i s  s t r e t c h e s  the  i n t e r p r e t a t i o n  of the  

t e x t  of the  D i rec t iv e ,  with d i r e c t  repercuss ions  on the  Communities' 

own re so u rce s .  The Commission has accord ingly  i n i t i a t e d  the  procedure 

of  A r t i c l e  169 of the  EEC Treaty in re spec t  of t h a t  Member S t a t e .

d) Exemption concerning suppl ies  by non-profi t-making o rgan iza t ions  

with aims of a p o l i t i c a l ,  t r ade -un ion ,  e t c ,  na ture

( A r t i c l e  1 3 (A ) (1 ) (D )

The ques t ion  has a r i s e n  as to  the  exact scope of t h i s  exemption,  

because th e re  a re  c e r t a i n  d i f f e r en c e s  between the seve ra l  language 

ve rs ions  of the  t e x t .  Some language vers ions  use the  word " synd ica t"  

or  e q u iv a le n t ,  which has a range of meanings, whereas o th e rs  use the 

very s p e c i f i c  term " t rade  union" or eq u iva len t .
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The Commission i s  of the  opinion t h a t  these  d i f f e r e n c e s  should have no 

p r a c t i c a l  consequences as regards  non-prof it -making  o r g a n iz a t io n s  (whether 

p r o f e s s i o n a l ,  employers '  or employees'  o rg a n iz a t io n s )  which l im i t  t h e i r  

a c t i v i t i e s  to  rep resen t ing  the  c o l l e c t i v e  i n t e r e s t s  of t h e i r  members. In 

such a case ,  these  o rg an iza t io n s  are  in f a c t  a c t in g  as the  c o l l e c t i v e  

voice of t h e i r  members, and the  su b sc r ip t i o n s  paid by the  l a t t e r  a re  fo r  

membership of a c o l l e c t i v e  o r g a n iz a t io n ,  and do not rep resen t  a conside 

r a t io n  fo r  s e r v ice s  rendered.  Such o rg a n iz a t io n s  should t h e r e f o r e  f a l l  

ou ts ide  the  scope of VAT.

Organizations  which do not l im i t  t h e i r  a c t i v i t i e s  to  the  c o l l e c t i v e  

r e p re se n ta t io n  of t h e i r  members may become l i a b l e  fo r  the  tax  i f  the  

su b sc r ip t i o n s  they receive  a c t u a l l y  rep re sen t  a co n s id e ra t io n  fo r  

i n d iv id u a l ly  i d e n t i f i a b l e  se rv ice s  provided to  t h e i r  members.

The Commission's view on t h i s  matter  has been confirmed by the  Court of 

J u s t i c e  in Cases 154/80 and 89/81 . In Case 89/81,  the  Court s t a t e d  t h a t :  

"where a p e r s o n 's  a c t i v i t y  c o n s i s t s  ex c lu s iv e ly  in provid ing  s e r v i c e s  fo r  

no d i r e c t  c o n s id e ra t io n ,  th e re  i s  no b a s i s  of assessment and the  f r ee  

se rv ice s  in ques t ion  are  th e r e f o r e  not sub jec t  to  value added t a x . "

In Case 154/80, the  Court dec la red  t h a t  in order  to  decide whether 

s e rv ides  provided had been remunerated,  such remuneration must be capable 

of being expressed as a s p e c i f i c  amount of money.

I t  i s  a g a in s t  t h i s  background th a t  i t  i s  necessary  to  determine the  scope 

of the  exemption i n s t i t u t e d  by A r t i c l e  13 (A )(1 ) ( l )  of the  Sixth  D i rec t ive  

and, consequent ly ,  t o  draw conclusions  from the  d i f f e r e n c e s  in the  

language ve rs ions  r e f e r r e d  to  above.

In the  context of the  a n a ly s i s  se t  out above, the  Commission cons iders  

t h a t  the  impact of such d i f f e r e n c e s  must be minimal s ince  i t  could concern 

only s e r v ic e s  rendered to  t h e i r  members by t r a d e  a s s o c i a t i o n s  or 

employers '  o r g a n iz a t io n s  which:

1. f a l l  w i th in  the  scope of the  t ax ;

2. rece ive  s u b sc r ip t i o n s  s e t  by t h e i r  own ru le s  which may be regarded 

as the  con s id e ra t io n  fo r  such s e r v i c e s .
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e) Exemptions concerning " c e r t a in  s e rv ice s  c lo se ly  Linked to  s p o r t "  

( A r t i c l e  13(A)( 1 ) (m)) and " c e r t a in  c u l t u r a l  s e rv ice s "

( A r t i c l e  13(A)(1)(n))

The extremely vague wording of these  two ca tego r i es  of exemption i s  

not only puzzl ing to  the t eader  but a l s o ,  more im por tan t ly ,  leads 

to  d i f f i c u l t i e s  of implementation which are  not without e f f e c t  on 

the  de te rm ina t ion  of the  ba s i s  for  c a lc u la t in g  the Communities1 

own re sou rce s .

I t  seems paradoxica l  to in troduce  cases of compulsory exemption and 

leave the  substance to  the d i s c r e t i o n  of each Member S t a t e .  There i s  

however no doubt t h a t  in adopting the t e x t  of these  p rov is ions  the 

Council considered th a t  the Member S ta te s  should g ran t  only l imi ted  

exemptions in the  two areas  of spor t ing  and c u l t u r a l  a c t i v i t i e s ,  

fo r  o therwise  the re  would have been no reason to  use the a d je c t iv e  

" c e r t a i n " .  The Commission considers  t h a t  i t  i s  e x p ec ia l ly  necessary 

to  achieve genuine harmonization in these  areas  as Member S ta t e s  

may con t inue ,  during the t r a n s i t i o n a l  pe r iod ,  to  tax those s e rv ice s  

which should be exempt: confusion i s  t h e re fo re  complete, s ince  the  

substance  of such se rv ice s  has not been determined.

*

* *

(4)
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C■ Diili£yi£l®s_concermn2_certai^_exemgtions_under_Artlcle_13^B)

D i f f i c u l t i e s  a r i s e  in  th ree  a reas  under t h i s  head: gold co ins ;

the  s e rv ice s  provided by c e r t a i n  f i n a n c i a l  o rg a n iz a t io n s  which i s sue  

"payment ca rds" ;  and gambling.

a) Gold coins

According to  A r t i c l e  13 (B )(d ) (4 ) ,  the  exemption f o r  t r a n s a c t i o n s  

concerning coins used as lega l  tender  does not apply to  c o l l e c t o r s '  

i tems ,  t h a t  i s  to  say gold coins which a re  not normally used as 

lega l  tender  or coins of numismatic i n t e r e s t .

This very broad d e f i n i t i o n  of c o l l e c t o r s '  coins should apparen t ly  

make i t  p o s s ib le  to  tax gold coins which are  not of obvious numis

matic i n t e r e s t  and which a re  acqu i red  more as a form of investment .  

I t  should be noted in  t h i s  respec t  t h a t  gold so ld  in  the  form of 

i n g o t s ,  b a r s ,  e t c .  by a taxab le  person (o the r  than a c e n t r a l  bank) 

in  the  course of h i s  bus iness  i s  a l so  su b jec t  to  VAT.

A problem of i n t e r p r e t a t i o n  has a r i s e n  in connection with the  

t r a n s i t i o n a l  measures;  namely A r t i c l e  2 8 ( 3 ) (b) of the  D i r e c t iv e ,  

which in  conjunc t ion  with po in t  26 of Annex F, a l lows Member 

S ta t e s  to  con t inue ,  as a t r a n s i t i o n a l  measure, to  exempt 

" t r a n s a c t i o n s  concerning gold o th e r  than gold fo r  i n d u s t r i a l  u se" .  

Two ques t ions  have a r i s e n :  f i r s t ,  whether t h i s  concept of non

i n d u s t r i a l  gold could a l so  cover gold coins which a re  not normally 

used as lega l  t ende r  ( i f  no t ,  the  scheme of immediate t a x a t io n  

would a pp ly ) ;  and secondly ,  assuming the  f i r s t  ques t ion  i s  

answered in the  a f f i r m a t i v e ,  what c r i t e r i a  a Member S ta te  

e x e r c i s in g  the  opt ion  in A r t i c l e  28 could use to  main ta in  

exemption during the  t r a n s i t i o n a l  pe r iod .

With regard to  the  f i r s t  q u e s t io n ,  the  VAT Committee came out in  

favour of apply ing the  opt ion  of exemption during the  t r a n s i t i o n a l  

per iod  to  gold co ins .  However, the  Committee did  not reach a
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consensus on the  uniform a p p l i c a t io n  of t h i s  t r a n s i t i o n a l  exemption 

(by a g ree ing ,  fo r  example, th a t  a Member S ta te  which opts  to  maintain 

the  exemption fo r  gold coins should exempt any gold coin as soon as 

i t  i s  quoted on one of the  markets of the Member S t a t e s ) .

The view which p reva i led  was t h a t  the  D irec t ive  allowed gold coins 

to  be exempted only i f  they were a l ready  exempt when i t  en te red  

in to  f o r c e ,  which i m p l i c i t l y  confirms the  absence of a uniform scheme 

during the t r a n s i t i o n a l  pe r iod .  The r e s u l t i n g  s i t u a t i o n  not only 

c r e a t e s  a s e r io u s  r i sk  of d i s t o r t i o n  of competit ion and d e f l e c t i o n  

of  t r a d e  in  a s ec to r  as s e n s i t i v e  and important as the  gold market,  

but a l s o  causes d i f f i c u l t i e s  in determining Member S t a t e s '  c o n t r i 

bu t ions  to  the  Communities' own resources .

However, the  Commission notes t h a t  the  s i t u a t i o n  i s  l e v e l l i n g  ou t ,  

s ince  France and Luxembourg are  now the only coun t r ie s  which main

t a i n  exemptions in t h i s  s e c to r .

b) Payment cards

A problem of i n t e r p r e t a t i o n  has a r i s e n  with re fe rence  to " t r a v e l  

and en te r ta inm ent  cards" ,  which enable t h e i r  holders  to  purchase 

goods and s e r v ic e s  without having to  pay cash a t  the  time of 

purchase .  These cards are  i s sued ,  aga in s t  payment of a f ixed  annual 

s u b s c r i p t i o n ,  by f i n a n c i a l  o rgan iza t ions  which undertake to  pay the  

s u p p l i e r s  of the  goods or s e rv ice s  the  amount they a re  owed ( a f t e r  

deduct ing an amount rep resen t ing  the is su ing  o r g a n i z a t i o n ' s  

remunera t ion) ,  the  card-holder  being required to  pay h i s  debt to 

the  i s su in g  o rg an iza t io n  upon receiv ing  a s ta tement of h i s  account.

This r e l a t i v e l y  complex s i t u a t i o n ,  involving two d i s t i n c t  r e l a t i o n 

s h ip s ,  one between the  i s s u e r  of the  card and i t s  ho lder ,  and the 

o th e r  between the  i s s u e r  and the su p p l ie r s  of goods and s e r v i c e s ,  

i s  not e x p l i c i t l y  covered in the Sixth D i r e c t iv e .  The tax a r range 

ments a p p l i c a b l e  to  i t  t h e re fo re  depend on the  i n t e r p r e t a t i o n ,  

narrow or broad,  of the  ru le s  in the  D i rec t iv e .
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The VAT Committee, to  which the  mat te r  was r e f e r r e d ,  considered 

unanimously t h a t  the  s e rv ice  provided by the  i s s u e r  of the  card 

to  i t s  holder  c o n s t i t u t e d  a payment f a c i l i t y  and t h e r e f o r e f e l l  

wi th in  the  exemptions in A r t i c l e  13(B)(d) .  The s i t u a t i o n  i s  less  

c l e a r  as regards  the  arrangements to  be app l ied  to  the  t r a n s a c t i o n  

between the  i s su ing  o rg an iza t io n  and the  su p p l ie s  of goods and 

s e r v i c e s .  Some Member S ta te s  a re  i n c l in e d  to  see the  t r a n s a c t i o n  

as a type of ( taxab le )  a d v e r t i s in g  which the  i s su in g  o rg a n iz a t io n  

performs fo r  the  b e n e f i t  of the  s u p p l i e r s ,  in  the  form of bus iness  

promotion and customer search a c t i v i t i e s .  A majo r i ty  of Member S t a t e s ,  

on the  o the r  hand, to g e th e r  with the  Commission, cons ider  t h a t  t h i s  

t r a n s a c t i o n  i s  a l so  covered by the  exemptions in A r t i c l e  13(B)(d) .

The Commission notes  t h a t  d i s cu s s io n s  in the  VAT Committee have 

produced a broad m ajo r i ty  view in  favour of the  l a t t e r  i n t e r p r e t a t i o n ,  

and i t  in tends  to  cont inue i t s  e f f o r t s  to  e l im in a te  the  d i s p a r i t i e s .

c) Gambling

Under A r t i c l e  1 3 (B ) ( f ) .  Member S ta t e s  must exempt " b e t t i n g ,  l o t t e r i e s  

and o th e r  forms of gambling,  sub jec t  to  cond i t ions  and l i m i t a t i o n s  

l a id  down by each Member S t a t e " .  The wording of t h i s  p ro v is io n  merely 

confirms the  e x i s t i n g  p o s i t i o n ,  l a rg e ly  j u s t i f i e d  by the  d i f f i c u l t y ,  

both t h e o r e t i c a l  and p r a c t i c a l ,  of dete rmin ing the tu rnover  of the  

a c t i v i t i e s  in  q u es t io n ,  which a re  g e n e r a l ly  more s u i t e d  to  the  

a p p l i c a t i o n  of s p e c i f i c  taxes  than to  VAT. However, the  D irec t ive  

c l e a r l y  s t a t e s  t h a t  the  scope of t h i s  exemption may be reduced by 

each Member S t a t e ,  which leaves open the  p o s s i b i l i t y  of divergences  

wi th in  the  Community. Symptomatic divergences  have emerged in 

p a r t i c u l a r  in  re spec t  of one-armed b a n d i t s .  Some Member S t a t e s  s t r e s s  

the  gambling aspec t  of these  machines (which in  p r i n c i p l e  implies  

t h e i r  exemption from VAT), while o th e r s  cons ider  t h a t  t h e i r  gaming
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aspec t  does not exclude a c e r t a i n  degree of mechanical and mental 

d e x t e r i t y ,  a t  l e a s t  s u f f i c i e n t  fo r  them to  be considered as more 

than simply gambling machines, and th e re fo re  exclude them from the 

exemption.

The Commission notes t h a t  d iscuss ions  in the  VAT Committee have 

produced abroad major i ty  in favour of the  l a t t e r  viewpoint and i t  

in tends  to  continue i t s  e f f o r t s  to  e l im ina te  divergences  in t h i s  

a r e a .

The procedure  of A r t i c l e  169 of the  EEC Treaty has been i n i t i a t e d  

in  re spec t  of one Member S ta te  which, in the  Commissions' view, i s  

applying  the  exemption broadly to  a l l  mechanical games.
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D■ ^ i i i icu i t ies_concern ing_cer ta in_exem gt ions_under_A rt ic les_14_and_15

a) D i f f i c u l t y  concerning exemption under A r t i c l e  14: r e - im p o r ta t io n  

of p roper ty  which has undergone work ou ts id e  the  country of o r i g i n

The p ro v is io n  r e f e r r e d  to  here i s  A r t i c l e  1 4 ( 1 ) ( f ) ,  concerning 

exemption fo r  the  re - im p o r ta t io n  of movable p rope r ty  "where t h a t  

p roper ty  has while in  another  Member S ta t e  undergone work which 

has been taxed without the  r ig h t  to  deduct ion or re fund" .

Some Member S ta t e s  have found t h i s  exemption unnecessary on the  

grounds t h a t  i t  d u p l i c a t e s  the  exemption provided f o r  in A r t i c l e

14(1 H e )  concerning the  " re - im p o r ta t io n  .........................of  goods in

the  s t a t e  in which they were expor ted ,  where they q u a l i f y  fo r  

exemption from customs d u t i e s  or would q u a l i f y  t h e r e f o r e  i f  they 

were imported from a t h i r d  country" .

The Commission cons iders  t h a t  the  r e s p ec t iv e  wording of sub- 

paragraphs  (e) and ( f )  does not admit of such a conc lus ion ,  which 

would indeed run counter to  the  o b j e c t i v e s ,  namely to  prevent 

double t a x a t io n  with in  the  Community.

Admittedly ,  the  r i s k  of double t a x a t io n  i s  designed to  be prevented 

by A r t i c l e  15(3 ) ,  which exempts as a q u as i - ex p o r t  "work on movable 

p roper ty  acqui red  or imported fo r  the  purpose of undergoing such

work .................... and d ispa tched  ....................... by the  person provid ing

the  s e r v ic e s  or by h i s  customer who i s  not e s t a b l i s h e d  w i th in  the  

t e r r i t o r y  of the  country" .

However, t h e r e  remains a r i s k  of double t a x a t io n  in  the  case of 

p rope r ty  which has been imported tem pora r i ly  and subsequently  

undergone work w i th in  the  meaning of A r t i c l e  15 (3 ) ,  without t h i s  

being the  i n t e n t i o n  of the  importer a t  the  t ime of im p o r ta t io n .

In such a case ,  the  work must be taxed in  the  country where i t  i s  

c a r r i e d  out  and the  p rope r ty  must be exempted when re- im ported  

in to  the  country of consignment. This exemption i s  s e t  out in 

A r t i c l e  1 4 (1 ) ( f )  as regards  the  r e - im p o r ta t io n  of p rope r ty  which 

has undergone work t h a t  has been d e f i n i t i v e l y  taxed in the  country 

where the  work was c a r r i e d  o u t .  This exemption i s  u se fu l  in  p r a c t i c e
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f o r  p r i v a t e  in d iv id u a ls  and taxab le  persons with exempt a c t i v i t i e s ,  

and must u l t im a te ly  be regarded as a tax exemption granted to  p r iv a te  

in d iv id u a l s  with in  the Community t h a t  o f f e r s  the  th r e e fo ld  advantage 

of  e l im in a t in g  double t a x a t io n ,  non- taxa t ion  and c e r t a i n  tax 

f o r m a l i t i e s  a t  i n t e r n a l  f r o n t i e r s .

By c o n t r a s t ,  when the  goods are  re-imported by a person l i a b l e  fo r  

VAT who i s  e n t i t l e d  to  a deduction or refund in respec t  of the  work 

c a r r i e d  out on the goods, exemption can only be g ran ted ,  i f  a t  a l l ,  

on the  b a s i s  of A r t i c l e  1 4 (1 ) (e ) .  That p rov is ion  covers any re 

im por ta t ion  of goods in an una l te red  s t a t e ,  under the same condi t ions  

as  those  la id  down for  exemption from customs d u t i e s .  Exemption from 

customs d u t i e s ,  c u r re n t ly  governed by Council Regulation (EEC) No 

754/65 (1 ) ,  i s  granted only for  c e r t a i n  types of work e x p l i c i t l y  

enumerated ( tr ea tm ent necessary to  maintain the  goods in good 

c o n d i t io n ,  r e p a i r s  and r e s to r a t i o n  to  good c o n d i t io n ) ,  and only i f  

the  work has not r e su l te d  in an inc rease  in  the  value of the  goods 

a t  the  time of e x p o r ta t io n .

I t  i s  thus  p e r f e c t l y  c lea r  to  the  Commission th a t  each of these  

p ro v is io n s  ( A r t i c l e s  14(1) ( f ) and 14(1) (e)) ap p l ie s  in a d i s t i n c t  

s e t  of c i rcumstances ,  and accord ingly  t h a t  Member S ta te s  cannot 

claim to  be applying the one on the  grounds t h a t  t h e i r  l e g i s l a t i o n  

i s  in  conformity with the  o th e r .

(1) OJ L 89, 2 .4 .1976.
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b) D i f f i c u l t y  concerning exemption under A r t i c l e  15: in c lu s io n  of 

v e s s e l s  in tended fo r  breaking up

The combined prov is ions  of A r t i c l e  1 4 ( 1 ) ( a ) ,  A r t i c l e s  15(4) (a )  and (b) 

and A r t i c l e  15C5) permit  the  t a x - f r e e  supply and impor ta t ion  of sea 

going v e sse l s  intended fo r  a p a r t i c u l a r  a c t i v i t y .  The b e n e f i t  of the  

exemption i s  granted only i f  two condi t ions  a re  met:

-  the  v e sse l s  must be sea-go ing ;

-  such v e sse l s  must be in tended fo r  one of the  a c t i v i t i e s  exp ress ly  

l i s t e d  in A r t i c l e  15(4)(a)  or ( b ) .

Consequently,  the  supply or im por ta t ion  of a vesse l  fo r  breaking up 

cannot q u a l i f y  fo r  the  exemption provided fo r  in  A r t i c l e  15(5) ,  i f  

t h a t  paragraph i s  i n t e r p r e t e d  narrowly.

On the  o th e r  hand, i t  should be noted t h a t  i f  the  vesse l  i s  imported 

from a non-Community country ,  i t  may q u a l i f y  fo r  exemption from 

customs d u t i e s  only i f  i t  i s  fo r  breaking up (Heading No 89.04 of 

the  CCT).

However, the  exemption from customs d u t i e s  gran ted  on the  im por ta t ion  

of v e sse l s  fo r  breaking up i s  based on c e r t a i n  economic c o n s id e ra t io n s  

concerning the  a c t i v i t i e s  of sh ipyards  t h a t  do not car ry  the  same 

weight in respec t  of VAT, as the  sh ip -b reake r  may deduct the  amount 

of tax  paid (although the f inanc ing  charges ,  which might make h is  

a c t i v i t y  le s s  p r o f i t a b l e ,  must not be f o r g o t t e n ) .

The VAT Committee, a t  the  request  of the  r e p r e s e n ta t i v e  of a Member 

S t a t e ,  s tud ied  a l l  a spec t s  of the  tax t rea tm en t  ap p l ied  in  the  Member 

S ta t e s  to  the  purchase or impor ta t ion  of such v e s s e l s ,  and i t  was 

found t h a t  most Member S ta t e s  g rant  an exemption,  e i t h e r  under a 

broad i n t e r p r e t a t i o n  of A r t i c l e  15 or under o the r  p ro v is io n s  of 

the  D i r e c t iv e .
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That study a l so  revealed th a t  the  in t e n t io n  of the  l e g i s l a t o r , a t  the 

time the  Sixth D irec t ive  was adopted,  was to  permit exemption, even 

i f  t h a t  was not c l e a r l y  expressed in the t e x t s .  For t h a t  reason i t  

would be adv isab le  to  remove the ambiguit ies  by amending A r t i c l e  15(5) ,  

and thus ensure t h a t  t h i s  exemption i s  app l ied  uniformly in  a l l  the 

Member S t a t e s .
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E. Questions_of_intergretation_concerning_the_scoge_of_the_ri2ht_to_deduct 
(ArtieLe_17)_and_the_caLculation_of_the_deductibLe_grogortion 
(ArtieLe_19)

A number of difficulties concerning the arrangements for deduc
ting input tax have arisen in connection with banks and financial 
institutions.

Considering that the majority of transactions effected in this 
sector are covered by the exemptions in Article 13(B)(d), the scope for 
deducting input tax is of necessity limited by application of the 
general rule that input tax is deductible only in so far as the goods 
and services are used for the purposes of transactions which are 
effectively taxable (Article 17(2)).

It has however been found that in several Member States certain 
administrative practices have come into being, based on an inter
pretation which deviates to some extent from the letter, if not the 
spirit, of the Directive, and in particular from the provisions of 
Article 19 concerning the calculation of the deductible proportion.

These practices tend to substitute the concept of gross margin 
for that of turnover in the denominator of the fraction expressing the 
deductible proportion, which leads to an increase in the right to deduct 
for the firms concerned.

This question came up in the VAT Committee in connection with 
credit transactions, exchange transactions and dealings in securities.
At the present stage in the discussions it has not yet been possible to 
obtain unanimous agreement; however an almost unanimous consensus has 
emerged in favour of excluding the concept of gross margin in respect 
of interest.

On the other hand, the concept of gross margin has found some 

favour as regards dealings in securities and exchange transactions.
As regards dealings in securities, the Committee was virtually unanimous 
that gross margin alone should be taken into account, even if the bank 
was acting in its own name. A majority held the same view as regards 
exchange transactions.

An overall solution to this tricky problem is therefore emerging 

which should improve the neutrality of tax conditions affecting 

competition in the banking sector.
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PART III

PROBLEMS HELD OVER BY THE SIXTH DIRECTIVE

Since the Sixth Directive merely marks a further stage in the tax 
harmonization process, it was inevitable that a number of questions should 
be left in abeyance, with the Council confining itself to asking the 
Commission to present the necessary proposals, some by a specified deadline, 
others with no timelimit. It is on the basis of these time considerations 
that the Commission presents its progress report on the work which has 
been or is to be carried out in connection with :

1. Articles 14, 15 and 16 concerning exemptions on importation, exemption 
of exports and exemptions linked to international goods traffic;

2. Article 17(4) concerning the refund of VAT to taxable persons not 
established in the territory of the country;

3. Article 17(6) concerning non-eligibility for deduction of the 
tax charged on certain expenditure;

4. Article 28(5) concerning passenger transport;

5. Article 32 concerning the special scheme for second hand goods;

6. the prevention of tax evasion and avoidance.
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CHAPTER I

1. Exemptions in respect of imports, exports and international goods 
traffic (Articles 14, 15 and 16 of the Sixth Directive) for which 
the rules have still to be harmonized

Under a number of Articles in the Sixth Directive (Articles 14(2), 
15(4), 15(10) and 16(3) the Council committed itself to laying down, on 
a proposal from the Commission, Community tax rules clarifying the scope 
and detailed rules for implementation of the exemptions granted in 
international trade.

These commitments, which were not given in the case of exemptions 
from VAT within the territory of the country, are due to a number of 
reasons:

- trade with non-Community countries: there was a need to supplement 
Community customs legislation with tax provisions which were suffi
ciently precise and as close as possible to the customs provisions.
For administrative purposes, the various rules applicable to one
and the same transaction under different headings (customs and taxes, 
but also agriculture and statistics) must obviously be mutually 
consistent. However, given the different requirements, objectives 
and structure of each regime, basing the rules for applying VAT 
purely and simply on the customs rules could not be envisaged as 
a permanent solution and the approach adopted in the Sixth Directive 
should only be regarded as a temporary measure. Consequently, there 
must be a body of Community tax law alongside Community customs 
legislation, with the rules being in some cases less precise and in 
some cases simply referring back to the customs rules, but in any 
case taking account of the requirements of tax harmonization;

- intra-Community trade: Community rules must be designed to simplify 
to the utmost the rules currently in force, most of which date from 
the period before the common market was established. The proposals 
which the Commission is required to present to the Council must 
therefore simplify as far as possible the procedures and formalities 
applicable for tax purposes within the Community, in line with one 
of the goals of tax harmonization, namely the creation of a genuine 
internal market.



-  59 -

A. Proposals now before the Council

Three proposals have already been presented to the Council. The 
first two concern trade between non-Community countries and Member States, 
while the third applies only to intra-Community trade.

(a) The purpose of the proposal for a Directive presented bythe Commission 
on 23 January 1980̂  is to establish the Community procedure applicable 
to tax exemptions for the stores of international means of transport 
(aircraft, vessels and trains). The principle of such exemption is 
already laid down in the Sixth Directive; the aim of the proposal is 
to establish the implementing arrangements for such exemption and to 
define its scope precisely. In addition, with a view to simplifying 
the tax rules applicable to one and the same transaction and achie
ving genuine harmonization, the proposed procedure covers both VAT 
and excise duties and is similar to the procedure proposed for 
customs duties,^ which has been under discussion by the Council for
a number of years.

(b) The purpose of the proposal for a Directive presented to the Council 
on 13 June 1980 (3)(4) is to determine the scope of Article 14(1) Cd) of 
the Sixth, Directive, which provides for exemption in the case of 
"final importation of goods qualifying for exemption from customs 
duties other than as provided for in the Common Customs Tariff or 
which would qualify therefore if they were imported from a third 
country", while at the same time giving Member States "the option
of not granting exemption where this would be liable to have a 
serious effect on conditions of competition on the home market". The 
scope of this proposal is particularly wide, since it covers exemp
tions as diverse as those granted in respect of the outfits and study 
requisites of students, the capital goods and stocks of firms 
transferring their activity from one Member State to another and the 
exemptions granted on certain goods imported by philanthropic organi
zations. These are just a few examples taken from a text consisting

1 0J No C 31, 8.2.1980, p. 10
2 0J No C 73, 23.3.1978.
3 0J No C 171, 11.7.1980, p. 8
^ Directive adopted by the Council on 28/3/1983 (0J No L 105 of 23/4/83)
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of some fifty articles.

As in the case of the stores of international means of transport, 

and for the same practical administrative reasons, the Commission 
decided to link as closely as possible the tax procedure > and the 
procedure for customs duty relief laid down in a proposal presented 
on 14 March 1979. However, the objectives pursued and the problems 
posed in the two areas (customs duties and taxes) are different, and 
these differences are inevitably reflected in the drafting of the 
two texts. While certain custom duty reliefs, granted, for example, 
because of their negligible economic impact, can be transposed 
into the tax procedure, others cannot be carbon-copied for fear of 
distorting the conditions of competition. This is the case with the 
customs duty reliefs which the Commission proposed should be granted 
on goods of an educational, scientific and cultural nature, in line 
with the provisions of international agreements. Any such exemption 
granted in the tax field,however, could give rise to distortions of 
competition harmful to Community producers. For the same reasons, 
the Commission considers that the tax exemptions should be more 
restrictive than the customs duty reliefs in the case of goods im
ported by charitable or philanthropic organizations in carrying 
out their general objectives or for the benefit of handicapped persons.

Moreover, whereas the proposal on customs duty reliefs is confined 
to imports from non-Community countries, the proposal on tax exemptions 
deals with both imports from non-Community countries and intra-Community 
transactions. With regard to intra-Community transactions, the 
Commission's aim was to simplify checks at internal frontiers by in
troducing a number of tax exemptions (capital goods and stocks impor

ted by firms transferring their activity from one Member State to 
another; study requisites imported by students; severely damaged 
vehicles imported following an accident occuring in a Member State, 
etc.) or by relaxing the conditions governing the exemptions.
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Both this proposal and the customs proposal are hoped to make rapid 
progress in the Council.

(c) After lengthy discussions with national tax and customs authorities, 
the Commission presented a proposal for a Regulation concerning 
the temporary use of goods.  ̂ The aim of this proposal is to allow 
the free movement of goods acquired under the general conditions of 
taxation on the domestic market of a Member State and used temporari
ly in one or more other Member States, replacing existing procedures 
by a Community procedure that will ease formalities and thus facili
tate the freedom to provide services within the Community.

At present, the movement of goods sent from one Member State for tem
porary use in one or more other Member States gives rise:

- either to a succession of national formalities (temporary expor
tation - transit - temporary importation - re-exportation - 
transit - reimportation),

- or to the use of the ATA procedure introduced by the Customs 
Convention on the ATA Carnet for the Temporary Admission of Goods, 
concluded in Brussels in 1961 under the auspices of the Customs 
Cooperation Council.

This situation gives rise to numerous complaints by users and has 
been a focus of particular attention by Parliament.

The proposed arrangements comprise two procedures, a standard 
procedure and a simplified procedure, which may be summarized as 
follows :

- The standard procedure would apply to all goods which are
in free circulation within the meaning of the EEC and ECSC Treaties, 
have been acquired under normal conditions in the Member State 
from which they are sent and have not benefited by reason of their 
exportation from any exemption from turnover taxes or other taxes 
on consumption.

1 OJ No C 2 2 7 ,  8 . 9 . 1 9 8 1 ,  and OJ No C 247 , 2 1 .9 .1 9 8 2
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So as to allow their movement within the Community, the goods are to be 
placed under cover of a Community temporary movement carnet issued free 
of charge by the customs authorities in the Member State of departure, 
without the lodging of a guarantee, to any person having a permanent 
establishment in the Member State of departure. The document must 
accompany the goods and will allow the authorities in the Member State 
in which goods are temporarily used to keep a check on the conditions 
under which such use takes place.

The movement arrangements will be terminated as soon as the Community 
movement carnet has been returned and the goods simultaneously presented 
to any competent customs office in the Member State of departure.

- The simplified procedure is intended to allow certain goods to be used 
temporarily within the Community for a period of twelve months with 
virtually no formalities at intra-Community frontiers. This procedure 
is to apply to goods to be exhibited or used at an exhibition, trade 
fair or similar event; to press, radio and television equipment; and 
to equipment to be used for gainful purposes and accompanying persons 
who have to travel frequently to other Member States in the course of 
their gainful activity.

The Commission, as well as the European Parliament and the Economic and 
Social Committee, attach special importance to the swift adoption of the 
proposed Regulation which should provide considerable practical facilities 
for craftsmen, reporters, journalists, exhibitors at fairs etc., who make, 
in the course of their profession, supplies of services in other Member 
States. By means of this Regulation, the Commission hopes to introduce 
facilities in an area where, as a large number of complaints show, many 
community citizens, particularly in border zones, are presently highly 
inconvenienced by complex formalities and procedures. The urgency of this 
matter has also been recognized by the European Council which, at its 
session at Copenhagen in December 1982, included this particular 
proposal in the programme of priority measures for the reinforcement 
of the European internal market.
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B. Proposals still to be drawn up

A number of proposals have still to be drawn up pursuant 
to the Sixth Directive, and these are becoming a matter of 
increasing urgency.

The proposals will have to take account of the customs 
rules which form a common legal framwork governing each Community 
country's relations with countries outside the Community. Uniform 
application of value added tax to transactions connected with 
international trade in goods with non-Community countries can help 
the Community to present itself to such countries as a single entity, 
operating on a harmonized basis that is not confined to the rules 
for applying the CCT.

In addition, such harmonization should reinforce the 
economic interpenetration of Member States by introducing sufficient 
flexibility into the rules governing formalities at intra-Community 
frontiers. Such rules should meet the requirements of the collection 
of own resources and obviate any real distortion of competition, but 
they will also bring home to economic operators in the Community the 
reality of the common market, since they will no longer be subject to 
different tax rules depending on the country with which they are 
carrying out business.

(5)
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The proposals to be drawn up relate to three groups or categories of
exemptions:

1. Rules governing the temporary admission procedure are called for 
by Articles 14(2) and 16(3). The temporary admission procedure 
is bound to be rather complex, in view of the transactions which 
may be involved during the period of importation of goods covered 
by it (supplies of goods and services) and in view of the constraints 

imposed by the provisions of the Sixth Directive concerning the 
chargeable event, the changeability of tax and the taxable amount 
for such goods when they are released from the temporary admission 
procedure and enter into home use.

Because of this complexity, the provisions which the Commission 
departments have drawn up, as part of one and the same exercise, 
are set out in several legal instruments, so as to deal individually 
with all the aspects of the procedure and pin down the various 
problems involved. Two proposals are now before the Council: 
a proposal for a Directive on the temporary importation of certain 
means of transport (private cars, pleasure craft, etc.) (1 ),and a proposal 
for a Regulation on the movement and use of goods (see under A(c) 
above), both these proposals being confined to intra-Community trade. 
Provisions have still to be drawn up on the temporary importation 
of commercial vehicles irrespective of the country of origin 
(Member States, non-Community countries); and on the movement and 
use of goods originating in non-Community countries.

2. Article 26(3) calls for harmonization of the arrangements governing 
the special exemptions linked to international goods traffic, the 
intention being that harmonized rules should at the earliest 
opportunity be laid down for the importation and supply of goods and 
for the supply of services connected with goods placed under such 
arrangements, namely the free zone, customs and fiscal warehousing 
and inward processing regimes. In view of their economic importance, 
the harmonization of such arrangements is not only desirable but 
essential if firms are not to enjoy tax advantages in one country 
which are unjustified as compared with the advantages open to them 
in other countries.

(1) Directive adopted by the Council on 28/3/1983 COJ No. L 105 of 23/4/83)
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Special attention should be given to the exemption of imports 
and supplies of goods intended for a taxable person with a view 
to being exported in their unaltered state or after processing, 
and the exemption of supplies of services connected with the 
activity of regular exporters. Harmonization of the provisions 
governing such exemptions is all the more necessary as they 
differ in scope from Member State to Member State.

3. Article 14(2) calls for harmonization of the provisions governing
a third group of procedures, namely those connected with the re-impor
tation of goods (Article 14(1)(e) and (f)). The harmonizing provi
sions will have to cover, amongst other things, car repairs that 
have had to be carried out abroad and goods returned because the 
business contract has not been executed. In addition, care must be 
taken to avoid not only distortions of competition (Article 14(1)(g)), 
but also the non-taxation or double taxation which may result from 
the option given to Member States to consider certain transactions 
specified in Article 11(B)(5) as supplies of goods or services.
Such harmonization must be seen in conjunction with the exemption 
provided for in Article 15(3), which concerns the supply of servi
ces consisting of work on movable property that is to be exported.
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CHAPTER II

Refund of VAT to taxable persons not established in the territory of the 

country (Article 17(4))

Under this provision, the common rules for the refund of value 
added tax to firms established in a Community country other than that in 
which the goods or services have been invoiced and taxed are to be laid 
down in a specific Directive.

The Commission sent the Council its proposal in January 1978, and 
the Council adopted the Directive on 6 December 1979 (Eighth Council 
Directive on the harmonization of the laws of the Member States relating 
to turnover taxes^), after endorsement by the Economic and Social Committee 
and Parliament.

The Member States were to adapt their laws to give effect to the 
Eighth Directive as from 1 January 1981. Only Italy failed to meet the 
deadline, but made good the delay with Decree No 793 of 30 December 1981, 
which had retroactive effect as from 1 January 1981.

By and large, the implementation of this Directive is too recent to 
allow any critical appraisal of how the system has been operating. However, 
it has been found that there are a number of discrepancies in the intei—  
pretation of the provisions of Article 1, which states that "'a taxable 
person not established in the territory of the country' shall mean a
person .......  who . . . . . .  has had in that country neither the seat
of his economic activity, nor a fixed establishment from which business
transactions are effected ........  and who .......  has supplied
no goods or services deemed to have been supplied in that country
........... " Work is now in progress in the VAT Committee to reduce
these difficulties.

It should be noted that the Eighth Directive applies only to 
"Community" taxable persons and not to taxable persons established outside 
the Community. As far as the latter are concerned, the Sixth Directive 
allows Member States full discretion, including total exclusion from 
eligibility for refund. During the discussions on the Eighth Directive, 

this situation was criticized sharply within the various Community

1 OJ No L 331, 27.12.1979.
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institutions, and the Commission undertook to send the Council as soon as 
possible a, proposal on the refund of VAT to taxable persons not 
established in Community territory.

The proposal for a Thirteenth Directive which the Commission 
recently sent the Council fulfills this undertaking (1).

CHAPTER III

Non-deductibility of certain expenditure incurred by firms (Article 17(6))

The right to treat certain categories of expenditure as non
deductible has been allowed since the adoption of the Second Directive of 
11 April 1967, Article 11(4) of which provides for the option of excluding 
from the deduction system goods and services which are "capable of being 
exclusively or partially used for the private needs of the taxable person 
or of his staff".

Although the Second Directive was superseded by the Sixth Directive, 
tihe grounds for such an exclusion remain, and it is stated in Article 17(6) 
of the Sixth Directive that the Council, acting on a proposal from the 
Commission, "shall decide what expenditure shall not be eligible for a 
deduction of value added tax. Value added tax shall in no circumstances 
be deductible on expenditure which is not strictly business expenditure

I I

It is against this background that the proposal for a Twelfth 
Directive (2), which the Commission recently sent the Council, must be 
seen; it should put an end to present disparities in Member States, by 
excluding from the right to deduct input tax certain categories of 
expenditure that do not necessarily have a direct link with the activity 
of the firm or which, by their nature, cannot be considered to have been 
incurred exclusively for business purposes, such as expenditure relating 
to passenger cars, travel expenses, entertainment expenses and expenditure 

on luxuries.

(1 )  OJ No. C 223 o f  2 7 .8 .8 2
(2 )  OJ No. C 37 o f  1 0 .2 .8 3
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CHAPTER IV

Arrangements applicable to passenger transport (Article 28(5))

Article 28(5), states that at the end of the transitional period 
passenger transport shall be taxed in the country of departure for that 
part of the journey taking place within the Community according to the 
detailed rules of procedure to be laid down by the Council acting on a 

proposal from the Commission.

During the transitional period, Member States may, pursuant to 
Article 28(3)(b) and point 17 in Annex F, maintain the exemptions which 
they applied before the Sixth Directive was adopted.

All the Member States have made very extensive use of the 
transitional provisions in the case of international air and sea transport, 
and most of the Member States make use of them in the case of international 
land transport; some Member States also use them to maintain exemptions 
for domestic transport.

In this general context, those Member States which at present tax 
international transport in respect of the part of the journey taking place 
within their territory (in accordance with the principle laid down in 
Article 9(2)(b) of the Sixth Directive are paradoxically placed in a 
difficult position because of the obstacles thus placed in the way of 
persons wishing to cross their frontiers.

The Commission will in due course present a proposal to bring in the 
permanent arrangements envisaged for passenger transport.

CHAPTER V

Special scheme for second-hand goods

In jjanuary 1978, the Commission sent the Council a proposal for a 
Seventh Directive on the harmonization of the laws of the Member States 
relating to turnover taxes, thus fulfilling its obligations under Article 
32 of the Sixth Directive.
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The proposal for a Sixth Directive made provision, in respect of 
works of art, collectors' items and antiques, for a special VAT scheme 
that would have allowed taxable persons purchasing goods deriving from 
the final consumption stage with a view to their resale, to exercise 
a right to deduct a given amount deemed to correspond to the input tax. 
However, the Council was unable to reach any decision on the matter because 
of the complexity of the problems involved.

The new proposal for a Directive provides that in the case of works 
of art and collectors' items and in the case of certain used goods, the 
taxable amount is to be reduced, so that it will consist of either a 
fixed percentage of the selling price or the difference between the sel
ling price and the purchase price; in the case of other used goods, such 
as motor vehicles, the special deduction scheme originally put to the 
Council in the proposal for a Sixth Directive would apply.

After very careful examination over many meetings and despite all 
attempts to bridge the differences between the Member States, it has once 
again proved impossible to reach agreement on the two basic aspects of the 
proposal for a Directive, namely :

- its scope; and

- the practical implementing arrangements.

The basic question is which goods are to be covered by a special 
scheme whose aim is to prevent double taxation and to eliminate the 
distortions of competition which may arise as between sales of new and 
used goods, or as between sales carried out through commercial channels 
and those carried out through alternative channels. The Member States 
are deeply divided on this point : while some are prepared to accept the 
scope proposed by the Commission, others wish to see a special scheme 
only for certain categories of goods, and not even the same categories.



-  70 -

With regard to the practical implementing arrangements, some Member 

States prefer the "tax-from-tax" or "base-from-base" methods of deduction 
to be applied to all goods included in the special scheme, because these 
methods are fairer to the taxable person. Other Member States wish to 
see only the flat-rate system applied, on the grounds that it is more 
reliable for tax revenue purposes and does not pose the same difficulties 
of supervision. Other Member States again would be prepared to apply 
different systems for different types of goods.

The failure to agree on the proposal for a Seventh Directive has 
serious consequences from the jurisdictional point of view as well as 
for- tax harmonization. This is because, under the second paragraph of Article 
32, Member States may not introduce any new special systems or amend their 
existing special systems in order to alleviate the effects of double taxa
tion of distortion of competition on the national market. Furthermore, 
only the adoption of a Community system can prevent deflections of trade 
within the Community and allow the assessment basis of VAT in respect 
of the Community's own resources to be determined more fairly as between 
Member States, through identical application of VAT to taxable transactions.

The Commission urges the Council to take a decision soon on this 
proposal, which was presented more than four years ago and which the 
Commission has amended to take account of the comments made by Parliament.

CHAPTER VI

Prevention of tax evasion and avoidance

The Sixth Directive makes reference to tax evasion and avoidance 
only to justify the need for Member States to apply special measures at 
national level. These may be either measures which the Directive delibera

tely excludes from the harmonization process, or measures which fall within 
the harmonization process, but which derogate from a particular provision 
of the Directive.

The first category includes measures relating to the conditions for 
granting the exemptions provided for in Articles 13, 14 and 15, and 
measures relating to the obligations of persons liable for payment imposed
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pursuant to Article 22(8). The second category includes measures under 
"simplification procedures" introduced pursuant to Article 27.

This situation merely confirms the obvious, that the prevention of 
tax evasion and avoidance remains primarily the responsibility of the 
national authorities. However, this does not mean that the Community insti
tutions are indifferent to a question which, in view of budgetary and 
economic difficulties, is of major importance today. Moreover, Article 35 
of the Sixth Directive allows the Community to expand its role in this 
area, since it provides for the adoption of further Directives to develop 
the common system of value added tax. A first step in combating tax evasion 
and avoidance at Community level is the Community framework that has been 
established for mutual assistance by the tax authorities of the Member 
States. This was introduced by Council Directive 79/1070/EEC, providing 
for mutual assistance in the exchange of information for the purposes

2
of the correct assessment of VAT, and by Council Directive 79/1071/EEC, 
providing for mutual assistance in the recovery of VAT. These two 
Directives entered into force on 1 January 1981.

The state of progress in implementing these Directives in the 
Member States is as follows :

Mutual assistance in the exchange of information (Directive 79/1070/EEC)

Belgium : Article 36 of the Law of 8.8.1980, published in the
Moniteur Beige of 15.8.1980 

Denmark : Order No 6 of 2 January 1981
Germany : Infringement proceedings initiated
France Article 11 of Law No 81-1179 of 31 December 1981 (JO of 1.1.1982)
Ireland : Ministerial Regulations, S.I. No 407, 1980
Italy : Decree No 506 of 5 June 1982 (G.U. 215 of 6.8.1982)
Luxembourg : Law of 4 June 1981, Recueil de legislation A No 36 of 

11 June 1981, p. 855

1 0J No L 331, 27.12.1979, p. 8
2 0J No L 331, 27.12.1979, p. 10
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Netherlands

United Kingdom

: Since the Dutch legislation previously in force already
allowed the exchange of information, no new legislative 
measure was required

: Section 17(2) of the Finance Act 1980.

Mutual assistance in the recovery of VAT (Directive 79/1071/EEC)

Belgium :

Denmark : 

Germany : 

France :

Ireland :

Italy : 

Luxembourg :

Netherlands : 

United Kingdom

Articles 76 and77 of the Law of 8 August 1980, published 
in the Moniteur Beige of 15.8.1980

Law No 589 of 9.12.1980

Law of 7.8.1981 (BGB1 I p. 807)

Article 11 of Law No 81-1179 of 31 December 1981 (JO 
of 1.1.1982)

Ministerial Regulations, S.I. No 406, 1980 

Infringement proceedings initiated

Law of 4 June 1981, Recueil de legislation A No 36 of 
11 June 1981, p. 856

Law of 4.6.1981, published in Staatsblad 334.

Section 17(1) of the Finance Act 1980.

It is still too early to comment on the practical results of these 
two Directives, since they have not been in force for long. The Commission 
will endeavour to draw up an initial report in 1983, with the help of the 
authorities in the Member States. The relevant Working Party has already 
examined the scope for introducing automatic information exchange in 
respect of certain transactions. The Commission departments intend to 

carry this examination further.
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CONCLUSION

In presenting this report, the Commission would stress the particular 
importance of what it regard as the first review of the implementation of 
the common ̂ stem of VAT since the Sixth Directive was adopted.

Any review covers both the positive and the negative aspects and 
since the body of the report focuses on the difficulties encountered in 
implementing the Directive, it might at first sight tend to suggest that 
the concluding assessment must be negative. However, any such view of the 
question would be arbitrary and wrong, for the difficulties met with are 
clearly nothing more than flaws identified for purposes of analysis 
in an overall system that is coherent and which is operating satisfacto
rily.

Furthermore, as is evident throughout this report, the shortcomings 
largely stem either from divergences expressly permitted by the Directive 
(such as the powers, options and derogations analysed in Part I), or from 
problems deliberately held over (see Part III).

Consequently, it cannot be said that the common system of VAT is 
not operating properly on the grounds of difficulties that are attributable 
precisely to an absence of harmonization. On the question of the differences 
of interpretation examined in Part II, it was found that these can in 
general be overcome; some of them in fact are merely the result of broad 
drafting, reflecting to some extent a concern to maintain some degree of 
"non-harmonization" in particular instances. Wherever possible, the 
Commission has outlined a practical solution.

The gradual elimination of these divergences (both those "a priori" 
that are expressly provided for and those "a posteriori" resulting from 
differing interpretations of the Community rules) is first and foremost 

a precondition for improving the levying of VAT own resources.
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The Commission would point out that the scope and in some cases 
the nature of the temporary derogations allowed unter Article 28 of the 

Sixth Directive have necessitated a complex set of corrective measures, 
some positive and some negative, which considerably increases the adminis
trative burden on Member States and the Commission in the management of 
own resources.

Furthermore, the differences of interpretation, for which in theory 
no compensation arrangements are possible, run directly counter to the 
principle of equity on which the system of the Community's own resources 
is based.

In between the temporary derogations and the differences of inter
pretation lies the nebulous area of permitted powers and options, whose 
real budgetary impact is difficult to measure since it varies over time.

Consequently, the budget function of the common system of VAT makes 
it imperative that harmonization efforts be pursued on all the points 
analysed in this report.

The budgetary aspect is not however the only one. Further harmoni
zation of VAT is also a necessary condition for the creation of a true 
internal market in the Community. The guarantee of free movement of persons 
and goods within the Community depends entirely upon continuing the process 
of harmonization of VAT.

There are three types of measures here which appear to have 
particular political significance in view of the favourable impact they 
would have on public opinion:

- the simplification of formalities at frontiers;
- an increase in the tax and duty-free allowances granted to travellers;
- elimination of double taxation on used goods imported by private indi
viduals.

With regard to the first point, the Commission has presented 
a proposal for a fourteenth VAT Directive (1) concerning the deferred 
payment of tax payable on importation by taxable persons.

The Sixth Directive provides for the taxation of goods at importation 
in the same way as for supplies of goods within the country. Tax at 
importation is, in principle, due when goods enter the territory of the 
country, but Member States have the option, in accordance with Article 23

(1) OJ No. C 201 o f  5 . 8 .1 9 8 2 ,  p .  5
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of the Sixth Directive, to defer payment to a Latter stage i.e. at the time 
of the regular return. Four Member States currently exercise this option 
with different procedures. This situation gives rise to a disparity in the 
way in which operations are treated for tax purposes in different Member 
States and runs counter to the development of intra-Community trade. The 
Commission's proposal provides for an obligatory Community procedure 
whereby payment of the VAT due at importation for goods coming from another 
Member State would be deferred to the moment when the taxpayer submits his 
regular return, at which moment this tax can be deducted from the tax due 
in respect of the whole of the taxpayer's activities.

This proposal represents an important element in the Commission's 
campaign to strengthen the internal market with a view to eliminating the 
obstacles to intra-Community trade (1).

As far as the second point is concerned, the Commission has likewise 
presented two proposals (2).

As for the last point, the Commission falls back upon the important 
judgment given by the Court of Justice in Case 15/81 (G. Schul). The Court 
ruled:

"Article 95 of the Treaty prohibits Member States from imposing 
value added tax on the importation of products from other 
Member States supplied by a private person where no such tax 
is levied on the supply of similar products by a private person 
within the territory of the Member State of importation, to the 
extent to which the residual part of the value added tax paid 
in the Member State of exportation and still contained in the 
value of the product when it is imported, is not taken into 
account."

This judgment gives rise to certain immediate practical consequences, 
on the one hand for the citizen who wishes to import a used good into one 
Member State from another and who can now take advantage of the fact that 
double taxation is prohibited, and on the other for Member States' tax 
administrations who must now, in accordance with the precedent set by the 
Court, take account of the VAT paid on used goods in another Member State. 
Against this background, the Commission is currently studying the need to 
present a proposal designed to allow the principles laid down by the Court 

to be applied in practice throughout the Community.

(1) Communication from the Commission to the Council on strengthening the 
internal market (Doc. C0M(82)399 final)

(2) OJ No. C 114 of 28.4.1983
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Last ly ,  on a more general note,  the Commission wi l l  i n i t i a t e  or 

pursue the measures which i t  f ee ls  are necessary in order to improve 

the transparency and n e u t r a l i ty  of the tax under the proper conditions 

of competition. The measures wi l l  be in the following a reas :

-  uniform in te rp re ta t io n  of the Sixth Direct ive;

-  phasing out of the "options" and "permitted powers";

-  e l imination of the temporary derogations;

-  f i l l i n g  in the remaining gaps in the D irec t ive .

The Commission hopes to have the support of a l l  the Community 

i n s t i t u t i o n s  in so doing.
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ANNEX I

N o t i f i c a t i o n s  g i v e n  p u r s u a n t  t o  A r t i c l e  27 ( 5 )  

of  t h e  S i x t h  D i r e c t i v e



ANNEX I

NOTIFICATIONS GIVEN PURSUANT TO ARTICLE 27(5) OF THE SIXTH DIRECTIVE

Member S t a t e Date of
n o t i t i  ca t ion

Relevant
p r o v i s io n  of
the  Sixth D i rec t iv e

Object of  the  measure

Germany 27.12.1977 Art ie  le 9 ( 2 ) (b) Routes between two placed in  f o r e ig n  t e r r i t o r y  which 
pass through the  t e r r i t o r y  of the  country t o  be t r e a t e d  
in  the  same way as i n t e r n a t i o n a l  t r a n s p o r t  and v i ce - v e r sa

27.12.1977 A r t i c l e  10(2) Suspension of the  tax f o r  forward t r a n s a c t i o n s  c a r r i e d  
out  on the  London f u t u r e s  market

27.12.1977 A r t i c l e  28(2) 
(zero  r a t e )

Suspension of the  tax f o r  c e r t a i n  s u p p l i e s  of  s e r v i c e s  
by the  German ra i lways  to  ra i lways  in neighbouring 
c o u n t r i e s ,  a t  f r o n t i e r  s t a t i o n s  ( e . g .  supply  of s t a f f  
or  premises)

27.12.1977 A r t i c l e  10(2) Suspension of th e  tax  fo r  c e r t a i n  su p p l i e s  a f t e r  
impor ta t ion  ( e . g .  f o r  imported f r u i t )

27.12.1977 A r t i c l e  1 1 ( 0 ( 2 ) Conversion of f o re ign  s e c u r i t i e s  i n to  DM using the  
average r a t e  f o r  the  month or  the  d a y ' s  r a t e  where use 
i s  made of  the  deroga t ion  from the  genera l  ru l e  of  
convers ion us ing the  l a t e s t  exchange r a t e  recorded

A r t i c l e  17 F l a t - r a t e  d e d u c t i b i l i t y  of the  tax  charged on t r a v e l  
expenses

A r t i c l e  10(2) Specia l  scheme under the  Franco-German agreement to 
improve i n f r a s t r u c t u r e s  on the  Rhine

A r t i c l e  10(2) Other s i m i l a r  i n t e r n a t i o n a l  agreements
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NOTIFICATIONS GIVEN PURSUANT TO ARTICLE 27(5) OF THE SIXTH DIRECTIVE

Member S t a t e
Date of 

not i  f i  ca t i o n
Relevant
p r o v i s ion  of
the  Sixth D i rec t i v e

Object of  the  measure

Germany
(cont inued)

27.12.1977 A r t i c l e  16(1) Non- taxat ion of c e r t a i n  t r a n s a c t i o n s  in tended for  
t r a d e r s  e s t a b l i s h e d  in  a f r e e  por t  who do not  have 
the  r i g h t  to  deduct the  tax

A r t i c l e  11(A)(1 )(a ) F l a t - r a t e  de te rm inat ion  of the  t axab le  amount fo r  
fo re ig n  passenger  t r a n s p o r t e r s

BeLgium 23.12.1977 Arti  c le 21 (1 ) 
A r t i c l e  22 (3 )( a)

Is su ing  of the  invoice  and payment of tax  by the  
customer i n s t e a d  of the  s u p p l i e r

A r t i c l e  10(2) 
A r t i c l e  11(A)( 1 ) (a)

Payment of the  tax  a t  a preceding s t age :

a) levying of VAT on manufactured tobacco
b) door - to -door  s a l e s

A r t i c l e  22(4) 
A r t i c l e  21 (1)( a )

Other s p e c i a l  methods of payment of the  t ax :

a) s a l e  of  en t rance  t i c k e t s
b) scheme for  b e t t i n g  shops
c) payment of the  tax  by means of  f i s c a l  stamps 

( s tockbroke r s ,  a r t i s t s  ( p a i n t e r s ) ,  e t c . )

A r t i c l e  11(A)( 1 ) (a) Tax paid  on a f l a t - r a t e  b a s i s :

a) fo re ig n  passenger  t r a n s p o r t  under takings
b) commissions granted by the  or gan ize rs  of  f o o t b a l l  

pools and the  l ike

A r t i c l e  21 The VAT due in re spec t  of  c e r t a i n  t r a n s a c t i o n s  to  be 
paid a t  the  time of another  ta xab le  t r a n s a c t i o n  and 
c a l c u l a t e d  on the  ba s i s  of  a f l a t - r a t e  amount

A r t i c l e  4(1)

I
A r t i c l e  10(2)

Non-payment of the  tax a t  the  s tage  in qu es t ion :
a) door - to -d oo r  d i s t r i b u t o r s  of  p r i n t e d  m a t t e r ,  press  

correspondents
b) recovery ma te r i a l  (not su b jec t  to the  tax)
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NOTIFICATIONS GIVEN PURSUANT TO ARTICLE 27(5)(  OF THE SIXTH DIRECTIVE

Member S t a t e
Date of 
not i  f i  ca t ion

Relevant
p r o v i s io n  of
the  Sixth  D i rec t ive

Object of  the  measure

Belgium
(cont inued)

23.12.1977 A r t i c l e  10(2)

A r t i c l e  10(3) 

A r t i c l e  10(2)

_  I I  _

—  I I  —

A r t i c l e  10(2) or  
A r t i c l e  28(2)

c) s i m p l i f i e d  scheme f o r  f l o r i s t s

d) companies r ep r e sen t in g  aut ho rs  and composers -  payment 
of  the  tax by such companies,  p r e - a u th o r  s tage  -  
company escaping the  tax

e) sea f i s h i n g :  no n - t ax a t io n  of the  im por ta t ion  of f i s h  
brought  ashore  on f i s h i n g  v e s s e l s  and in tended fo r  s a l e

f )  p reci ous  s ton es  and p e a r l s :  exemption wi th r i g h t  of 
deduc t ion f o r  su p p l i e s  t o  d e a l e r s  in  such goods

g) s p e c i a l  scheme appl i ed  t o  s a l e s  invo lv ing  an i n t e r 
mediate f i rm

h) temporary workers:  exempt ion,  s u b j e c t  to  c e r t a i n  
c o n d i t i o n s ,  of  the  s e r v i c e s  which they supply

i )  suspension of  the  tax  f o r  su p p l i e s  of  boats  used for  
domest ic commercial nav ig a t io n  and of  a s s o c i a t e d  
s e r v i c e s ,  and f o r  the  commissions of  t r a v e l  agen ts  in  
r e spec t  of  s a l e s  of  i n t e r n a t i o n a l  ra i lway t i c k e t s

A r t i c l e  11(A)(1 )(a ) Minimum t ax ab le  amount:

a)  new- second-hand and ex-demons t ra t ion motor v e h i c l e s ;  

s p e c i a l  scheme fo r  spare  p a r t s

b) b u i ld in g s  and bu i ld in g  work

A r t i c l e  11(A) (1) (a) No adjus tment  of  the  taxable 'amount  in  the  event  of  the  
loss  of the  r i g h t  t o  a cash di scoun t



NOTIFICATIONS GIVEN PURSUANT TO ARTICLE 27(5) OF THE SIXTH DIRECTIVE

Member S t a t e Date of 
n o t i f i c a t i o n

Relevant
p ro v i s io n  of
the  Sixth D i rec t iv e

Object of  the  measure

Belgium
(cont inued)

23.12.1977 F i r s t  indent  of  
A r t i c l e  1 1 ( 0 ( 3 )

No adjus tment  of  the  t ax ab le  amount i f  the  packing i s  
not  re tu rned

A r t i c l e  11(B) No ad jus tmen t ,  w i th i n  c e r t a i n  l i m i t s ,  where the  tax  on 
impor ta t ion  proves  i n s u f f i c i e n t

Denmark 21.12.1977

A r t i c l e  2 

A r t i c l e  2 

A r t i c l e s  2 and 11

A r t i c l e  2 

A r t i c l e  2 

A r t i c l e  2 

A r t i c l e  2

Exemption of th e  a c t i v i t y  of  c e r t a i n  c a t eg o r i e s  of
e n t e r p r i s e s :

a) the  s a l e  of  den t a l  p ro s th e se s  e t c .  by den ta l  labo
r a t o r i e s ,  d e n t i s t s  and den ta l  t e ch n ic i a n s

b) the  s a l e  of  c e r t a i n  goods by insurance  companies 
and by banks and savings  banks

c) stamps d e a l t  in  by means of exchange wi thout any 
payment being made whatever the  s t a t u s  of the  p a r t i e s  
t o  the  c on t rac t

d) the  d i s t r i b u t i o n  by a s s o c i a t i o n s  of b u l l e t i n s ,  t rade  
j o u r n a l s ,  e t c .

e) the  s a l e  of c a ta logues ,  photocopies ,  e t c .  by l ibrar ie s*  
museums and the  l i ke

f)  the  s a l e  of account  books e t c .  by banks i f  the  p r i ce  
of  such a r t i c l e s  does not exceed the  purchase  p r i ce

g) the  supply of food and dr ink  by canteens  and the  l ike

ANNEX I



ANNEX I A

NOTIFICATIONS GIVEN PURSUANT TO ARTICLE 27(5) OF THE SIXTH DIRECTIVE

Member S t a t e Date of 
n o t i t i  ca t i o n

Relevant
p r o v i s io n  of
the  Sixth D i rec t iv e

Object of the  measure

Denmark
(cont inued)

21.12.1977 A r t i c l e  2

A r t i c l e s  5(6)  and 
6(2)

A r t i c l e  2,
A r t i c l e s  1 5 ( 4 ) ( a ) ,  
1 5 ( 4 ) (b) and 15(5) ,  
and p o in t  18 in 
Annex F

A r t i c l e  2,
A r t i c l e  15(6) and 
po in t  3 in  Annex F

A r t i c l e  2 2 (3 ) (a )

h) su p p l i e s  of  goods or s e r v i c e s  by b l in d  persons

Fixing of f l a t - r a t e  amounts of  tax  due in r e spec t  of  
own consumption

Exemption o f  the  supply and h i r i n g  out  of  s h i p s ,  o the r  
than p l ea su re  c r a f t ,  of  not t e s s  than 5 g r o s s  r e g i s t e r  ton
nes .  Same exemption f o r  r e p a i r s  and equipment and for  
i m p o r t a t i o n ,  i r r e s p e c t i v e  of  the  use to  which the  ships  
a re  to  be p u t ,  in  i n t e r n a t i o n a l  or  n a t i o n a l  t r a f f i c

Same exemption f o r  a i r c r a f t  (not n o t i f i e d )

In vo ic ing  and deduct ion fo r  s u p p l i e s  of  goods or 
s e r v i c e s  exchanged between t axab le  persons  
( b a r t e r  t r a n s a c t i o n s )

France 23.12.1977 A r t i c l e  2

A r t i c l e  10

A r t i c l e  11(B)(1) 
and (2)

Scheme a p p l i c a b l e  to  pet ro leum and s i m i l a r  p roduc t s :

a)  payment of the  tax  suspended in  r e spec t  of  
t r a n s a c t i o n s  involving these  product s  c a r r i e d  out  
p r i o r  to  t h e i r  r e l e a s e  f o r  home use

b) chargeable  event  c o n s t i t u t e d  by the  r e l e a s e  f o r  home 
use of these  pr oduct s  a f t e r  leaving the  r e f i n e r i e s  
and s to r ag e  f a c i l i t i e s

c) t a x a b le  amount a t  the  t ime of  r e l e a s e  fo r  home use 
determined as a s t and a rd  amount



ANNEX I

NOTIFICATIONS GIVEN PURSUANT TO ARTICLE 27(5) OF THE SIXTH DIRECTIVE

Member S t a t e Date of 
n o t i t i  ca t ion

Relevant
p r o v i s ion  of
the  Sixth  D i rec t ive

Object of  the  measure

France 23.12.1977 A r t i c l e  2

A r t i c l e  2

A r t i c l e  11 

A r t i c l e s  2 and 21

A r t i c l e  11

A r t i c l e  11

Scheme a p p l i c a b l e  to  c a p i t a l  goods used by f irms 
e x p l o i t i n g  the  c o n t in e n ta l  s h e l f :

-  payment of  the  tax  suspended in r es pect  of  the  
a c q u i s i t i o n  of  equipment

Scheme a p p l i c a b l e  to  imports and r e s a l e s  in an u n a l t e r ed  
s t a t e  of sheepskins  with wool on,  greasy wool and raw 
vegetab le  f i b r e s

-  suspension of VAT

F l a t - r a t e  de te rm inat ion  of  the  maximum ta xab le  amounts 
f o r  imports and supp l i e s  of  h igh-value  horses

Taxat ion of purchases  by non- t axable  persons of  dr inks  
s ub jec t  to  i n d i r e c t  d u t i e s ,  food p r e s e r v e s ,  precious  
p e a r l s ,  e t c .

Taxation of the  t o t a l  amount of t r a n s a c t i o n s  c a r r i e d  out 
by persons  who ac t  as i n t e r m ed ia r i e s  in the  supply of 
products  by non- taxable  persons

Option of taking the  rea l  cu rr en t  value in s tead  of the  
p r i c e  agreed between the  p a r t i e s  fo r  su pp l i e s  of 
bu i Id i  ngs

I re lan d 6.3 .1979 A r t i c l e  22(2) 

A r t i c l e  17(3)

Simpl i f i ed  schemes fo r  r e t a i l e r s  

Repayments to  fo re ign  ta xab le  persons



ANNEX I

NOTIFICATIONS GIVEN PURSUANT TO ARTICLE 27(5) OF THE SIXTH DIRECTIVE

Member S t a t e Date of 
n o t i f i  ca t ion

Relevant
p ro v i s io n  of
the  Sixth  D i rec t ive

Object of  the  measure

I re lan d
(cont inued)

6.3 .1979 A r t i c l e  25(5)

A r t i c l e  28(2) 

A r t i c l e  4(1)

A r t i c l e  12(4) 
A r t i c l e  2 of the  
F i r s t  VAT D i rec t iv e

A r t i c l e  5

A r t i c l e  6 

A r t i c l e  12

Repayment to  u n r e g i s t e r e d  farmers of  VAT borne on c e r t a i n  
farm b u i ld in g s  and in  r es pect  of  land dra inage  and 
rec lamat ion

Z e r o - r a t i n g  f o r  f e r t i l i z e r s ,  animal feed s t u f f s  and seeds

Exemption from VAT of  s a l e s  by f isherman of t h e i r  catch 
to  t ax ab le  persons

Appl ica t ion  of  zero  and 10% r a t e s  to  s p l i t  p ro p o r t i o n s  of 
the  t ax ab le  amount f o r  su p p l i e s  of  l iv e s to c k  and immovable 
goods,  b r i ng ing the  e f f e c t i v e  r a t e s  to  1% f o r  l i v e s to ck  
and 3% f o r  immovable goods

Treatment of  the  supply of food and dr ink  as a supply  of 
s e r v i c e s ,  with consequent a p p l i c a t i o n  of the  10% r a t e  
i n s t e a d  of the  zero r a t e

Treatment of the  g ra n t in g  of  l ea ses  as su p p l i e s  of 
p ro pe r t y

Imposi t ion  of tax  a t  a h igher  r a t e  on m a t e r i a l s  in 
c e r t a i n  c i rcumstances

I t a l y 28.11.1979 A r t i c l e  10(2) 

A r t i c l e  11(A) (1) (a)  

A r t i c l e  21

Payment of the  tax  a t  a preceding s t age  

Tobacco, matches , p e r i o d i c a l s

Payment of the  tax  in  r e spec t  of  p u b l i c  t e lephones  and 
urban t r a n s p o r t  a t  a s i n g l e  s t age  ( r e s p e c t i v e l y ,  by the  
concession ho lde r  or  the  o p e ra to r  of  the  t r a n s p o r t  
s e r v i c e ,  even i f  t h e r e  i s  an i n te rm edi a ry  between them 
and the  u se r )  on the  b a s i s  of  the  p r i c e  paid  by the  user



ANNEX I

NOTIFICATIONS GIVEN PURSUANT TO ARTICLE 27(5) OF THE SIXTH DIRECTIVE

Relevant
Member S t a t e Date of p r o v i s io n  of Object  of the  measure

n o t i f i c a t i o n the  Sixth D i rec t i v e

I t a l y 28.11.1979 A r t i c l e s  11 and 17 1. The t ax ab le  amount fo r  e n t e r t a in m e n t s ,  pu b l i c
(continued) performances and games (excluding l o t t e r i e s  and

b e t t i n g )  i s  t h a t  used f o r  c a l c u l a t i n g  the  tax  on
en te r t a inments

2.  Input  taxes  in r e spec t  of  the  above events  a re  ca lcu -
la ted  on a f l a t - r a t e  b a s i s  ( t w o- th i rds  of  the  tax  due)

A r t i c l e  6 Transact ions  such as the  t r a n s f e r  e t c .  of copyright  e f f e c -
t ed  by au thors  or t h e i r  h e i r s  (except  those r e l a t i n g  to
cinematographic works, a r c h i t e c t u r e  and commercial
a d v e r t i s i n g )  and the  a s s o c i a t e d  supply of  s e r v i ce s  by
i n t e r m e d ia r i e s  do not c o n s t i t u t e  supp l i e s  of  s e r v i c e s ,
s ince  they are  excluded from the  scope of the  VAT Law

A r t i c l e  5 Z e ro - ra t i n g  of s upp l i e s  of  gold ingots

A r t i c l e  10 Payment of the  tax suspended in  re spect  of  s a l e s  of
a g r i c u l t u r a l  and f i s h e r y  products  to  coop era t ive s  fo r  the
purpose of r e s a l e  fo r  the  account  of  the  producers

A r t i c l e  6 Cer t a in  su pp l i e s  of s e r v i ce s  co n s i s t i n g  in c o n t r o l l i n g
the  q u a l i t y  of products  and applying q u a l i t y  cont ro l
marks a re  not t a x a b le ,  s ince  they are  excluded from the
scope of the  VAT Law

A r t i c l e  15(5) N o t i f i c a t i o n  of the  I t a l i a n  Government's i n t e n t i o n  of
in t ro ducing  exemption f o r  the  supply of boats  intended
f o r  demol i t ion  (exemption now int roduced in I t a l y )



ANNEX I

NOTIFICATIONS GIVEN PURSUANT TO ARTICLE 27(5) OF THE SIXTH DIRECTIVE

Member S t a t e Date of 
n o t i f i c a t i o n

Relevant
p r o v i s io n  of
the  Sixth  D i r ec t i v e

Object  of  the  measure

Luxembourg 29.12.1977 A r t i c l e s  8 and 9 

A r t i c l e  13(A)C1)(l )

A r t i c l e s  2 1 ( 1 ) (a) 
and (b)

A r t i c l e  11(C)(2)

A r t i c l e  11 

A r t i c l e  9 ( 2 ) (b)

A r t i c l e  24

A r t i c l e  10(2) 
A r t i c l e  11(A)(1)(a )

Assumption t h a t ,  u n le s s  proof to  the  con t ra ry  i s  provided 
by the  t ax ab le  per son,  ta xab le  t r a n s a c t i o n s  have been 
c a r r i e d  out  wi th in  the  country

The a c t i v i t i e s  c a r r i e d  out by non-prof i t -making o r g an i 
z a t i o n s  f o r  the  b e n e f i t  of  t h e i r  members and in  r e tu r n  
f o r  a s u b s c r i p t i o n  a re  excluded from the  scope of the  tax  
(exclus ion  t ransformed i n t o  exemption by Law of  1979)

Tax payable on su p p l i e s  of goods and s e r v i c e s  by t axab le  
persons  not e s t a b l i s h e d  wi th in  the  t e r r i t o r y  of  the  
country -  tax  r e p r e s e n t a t i v e

Conversion of f o r e ig n  cu r r e n c i e s  i n t o  Luxembourg f rancs  
a t  the  average  r a t e  f o r  the  month or a t  the  d a y ' s  r a t e  
where use i s  made of  the  de ro ga t ion al lowed to  the  
genera l  ru le  of  conversion us ing the  l a t e s t  s e l l i n g  r a t e  
recorded on the  n a t i o n a l  exchange market

P o s s i b i l i t y  al lowed under the  Law to  f i x  f l a t - r a t e  or  
minimum taxab le  amounts fo r  c e r t a i n  t ax ab le  t r a n s a c t i o n s

Transpor t  o p e ra t i o n s  where an i n s i g n i f i c a n t  p a r t  of  the  
t r a n s p o r t  t akes  p l ace  abroad to  be t r e a t e d  as n a t io n a l  
t r a n s p o r t

P o s s i b i l i t y ,  in  determining the  amount of  inpu t  and 
outpu t  t a x e s ,  of  e s t a b l i s h i n g  f l a t - r a t e  amounts fo r  
c e r t a i n  c a t e g o r i e s  of  t a x ab le  persons

Appl ica t ion  of  a system of ’c o l l e c t i n g  the  tax  a t  source 
in  r e sp ec t  of  imports and su p p l i e s  of  manufactured 
tobacco



ANNEX I

NOTIFICATIONS GIVEN PURSUANT TO ARTICLE 27(5) OF THE SIXTH DIRECTIVE

Member S ta te Date of 
n o t i f i c a t i o n

Relevant
p r o v i s ion  of
the  Sixth D i r e c t i v e '

Object  of  the  measure

Luxembourg 29.12.1977 A r t i c l e  25 A ppl ica t ion  of the  a g r i c u l t u r a l  f l a t - r a t e  scheme to  
s u p p l i e s  of  goods,  inc lud ing c a p i t a l  goods,  used by the  
t ax ab le  person f o r  the  purposes of h i s  a g r i c u l t u r a l  
under taking

Netherlands 12.6.1979 A r t i c l e  6

A r t i c l e  10(2) 
A r t i c l e  11(A)(1)(a)

A r t i c l e  10(2) 
A r t i c l e  1 4 ( 1 ) (h)

A r t i c l e  22 and 
po ss ib ly  A r t i c l e  24

Specia l  scheme f o r  goods sold  a t  auc t ion

Appl ica t ion  of a system of c o l l e c t i n g  VAT a t  source 
in  r es pec t  of  manufactured tobacco

Z e ro - ra t i n g  of imports and su pp l i e s  by auc t ion of  f i s h  
landed by ve s s e l s  re tu rn in g  from f i s h i n g

Methods f o r  f l a t - r a t e  c a l c u l a t i o n  of VAT r e c e i p t s  on the  
b a s i s  of  s p e c i f i e d  r a t e s

24.7.1980 A r t i c l e  10(2)

A r t i c l e  17 

A r t i c l e  11(A)(3)(b)

Deferment of the  c h a ngeab i l i ty  of the  tax  fo r  su pp l i e s  
of  goods by fo re ign  s u p p l i e r s  to  consignees ,  u n t i l  the  
time when the  goods a re  suppl ied  wi th in  the  country

Specia l  measures a p p l i cab l e  to  l i ves tock  d ea le r s

Scheme a p p l i cab l e  to  t r ad in g  stamps and coupons



ANNEX I

NOTIFICATIONS GIVEN PURSUANT TO ARTICLE 27(5) OF THE SIXTH DIRECTIVE

Member S t a t e Date of 
n o t i f i c a t i o n

Relevant
p r o v i s io n  of
the  Sixth  D i r e c t i v e

Object  of  the  measure

Ne ther lands
(cont inued)

24.7 .1980 A r t i c l e  2(1) 1. Appl ica t ion  of the  tax  on forward t r a n s a c t i o n s  only to  
those  t r a n s a c t i o n s  which r e s u l t  in  an a c t u a l  supply 
wi th in  the  meaning of A r t i c l e  2 of the  Sixth  D i r ec t i v e

2.  Z e r o - r a t i n g  of t r a n s a c t i o n s  r e l a t i n g  t o  consignments 
of  co f f e e ,  up t o  t h e  time when they leave  the  ware
house

'

A r t i c l e  11(A)(2) Exclus ion of  packing from the  t ax ab le  amount wi thout the  
adjus tment  provided fo r  in the  case of  non - re tu rn ab le  
packing ( e f f e c t i v e  maintenance of  th e  prev ious  system 
d e s p i t e  the  new p r o v i s io n s  of the  Law int roduced in 
accordance wi th the  Sixth  D i r ec t i v e )

United  Kingdom 28.12.1977 A r t i c l e  22 and 
p o s s ib ly  A r t i c l e  24

F l a t - r a t e  methods of  c a l c u l a t i n g  t ax  r e c e i p t s  on the  
b a s i s  o f  s p e c i f i e d  r a t e s

A r t i c l e  11(A)(3)(b) Spec ia l  arrangements  f o r  t r a d i n g  stamps:  the  i s s u e  of 
t r a d i n g  stamps i s  cons idered  to  involve  a promissory 
d i scoun t

A r t i c l e s  2 and 28(2) System under which persons  a l l  of  whose su p p l i e s  ar e  
z e r o - r a t e d  may be t r e a t e d  as not  s u b j e c t  to  VAT

A r t i c l e  11 Spec ia l  scheme a p p l i c a b l e  t o  i n t e r m e d i a r i e s  involved in 
the  s a l e  of cosmet ics :  c a l c u l a t i o n  of VAT on the  b a s i s  
o f  the  s e l l i n g  p r i c e  to  the. consumer

A r t i c l e s  2(1)  and 6 Z e r o - r a t i n g  of  " f u t u r e s "  t r a n s a c t i o n s  on t e rm ina l  markets 
and to  the  supply of s e r v i c e s  to  market members
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NOTIFICATIONS GIVEN PURSUANT TO ARTICLE 27(5) OF THE SIXTH DIRECTIVE

Member S t a t e Date of 
n o t i f i c a t i o n

Relevant
p r o v i s ion  of
the  Sixht  D i r ec t i v e  ‘

Object  of  the  measure - I

United Kingdom 
(continued)

28.12.1977 A r t i c l e s  6,  11 and 
13(B)(b)

Specia l  scheme a p p l i c a b l e  in  r e spec t  of  long s t ays  in  I 
h o t e l s :  up to  80 % re duc t ion  in  the  t ax ab le  amount I
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ANNEX II

(options allowed under A r t ic le  13 C)

Table No. 1 -  Right of option for  taxa t ion  of the l e t t i n g  

and leasing of immovable property

Table No. 2 -  Right of option for  taxa t ion  of the supply 

of "old" build ings  and of land which has 

not been b u i I t  on

Table No. 3 -  Right of option for  taxa t ion  of banking and 

f inanc ia l  t ransac t ions



Table No 1

APPLICATION OF ARTICLE 13C(a) OF THE SIXTH VAT DIRECTIVE

SUMMARY TABLE OF THE RIGHT OF OPTION FOR TAXATION OF THE LETTING AND LEASING OF IMMOVABLE PROPERTY. EXCEPT FOR THE TRANSACTIONS ALREADY EXCLUDED UNDER ARTICLE 13BCb)

Member State

GERMANY

DENMARK

FRANCE

IRELAND

LUXEMBOURG

NETHERLANDS

Transactions covered by 
national legislation

Leasing of immovable proper
ty (except for the part 
intended for personal use)

Leasing of immovable proper- In respect of each
ty intended for business 
purposes (except for the 
part intended for personal 
use)

Leasing of bare immovable 
property for business pur
poses (even if the buil
ding comprises premises 
for residential use)

Leasing of immovable 
property

Leasing of immovable 
property under a re
gistered leasing 
contract

Leasing of immovable 
property other than buil
dings or parts of buil-

Exercise of the right of 
option

For each transaction, at 
the discretion of the 
optant

Not applicable to : 
small traders exempt 
from the tax or 

- flat-rate farmers

In respect of each
premises

In respect of each 
premises or set of 
premises (the option 
does not exclude eligi
bility for the full or 
partial relief allowed 
under the scheme for 
small traders)

General

In respect of any buil
ding or part of a buil
ding representing a se
parate unit which is 
used entirely or, in the 
case of mixed use, main
ly by a lessee entitled 
to deduct input tax. The 
schemes for small tra
ders and flat-rate far
mers are not applicable 
to the transactions in 
question

In respect of each item 
of immovable property. 
Not applicable to :
- small traders exempt 
from the tax or

- flat-rate farmers

Status of the lessee

Taxable person who 
will use the immo
vable property for 
his undertaking 
(even for exempt 
transactions)

Not to be taken 
into consideration

Taxable person 
(even if exempt)

Not taken into 
consideration

Taxable person en
titled to deduct tax

Not taken into 
consideration

Agreement of 
the lessee

Not necessary

Not necessary 
unless the op
tion is exerci
sed during the 
lease

Not necessary

Not necessary

Not necessary

Yes

Prior notification or 
authorization

Not necessary: 
the relevant trans
actions must, however, 
be recorded separa
tely in the accounts

Prior notification

Prior notification

Prior authorization 
of the tax authori
ties

Prior authorization 
of the tax authori
ties

Upon j oint appli
cation, prior 
authorization by 
the tax authorities

Period

No limit

For at least two 
years

Valid up to the 
end of the fourth 
year; subsequent
ly renewable by ta
cit extension, by 
five-year periods

Unti l
termination

No limit

No limit

Termination

Appears
possible

Possible

Not possible.
The option ceases 
automatically if 
the use of the 
premises is chan
ged

Authorization of 
the tax authorities 
subject to the pay
ment of any excess 
amount as between 
the repayment ob
tained and the net 
tax paid during the 
period of option 
(maximum ten years) 
Appears possible, 
particularly if a . 
new leasing con
tract is concluded

Appears possible, 
by mutual agree
ment; the option 
lapses if there 

a change of 
lessor or lessee

Particular consequen
ces for the optant

Possible adjustment 
for ten years follo
wing first occupation 
by the optant

Possible adjustment 
for ten years follo
wing acquisition

The optant obtains, 
inter alia, an initial 
credit, provided that 
he has not been able 
to deduct input tax . 
(1/10 per calendar yean

Possible adjustment 
for ten years after 
construction or 
acquisition

Possible adjustment 
for ten years after 
first occupation or 
acquisition

1 If the right of option is exercised, there is exemption from pay roll tax.

2 Irish law does not provide for any adjustment scheme for the tax deducted that has been 
charged on capital goods.



Table No 2

APPLICATION OF ARTICLES 13 B(o) and <h) OF THE SIXTH VAT DIRECTIVE

SUMMARY TABLE OH THE RIGHT OF OPTION FOR TAXATION OF THE SUPPLY OF "OLll" BUILDINGS AND OF LAND WHICH HAS NOT BEEN BUILT ON

Member State Transactions covered by 
national legislation

Exercise of the right of option Status of the 
purchaser

Agreement of 
the purchaser

Prior notification or 
authorization

Period Termination Particular consequences 
for the optant

GERMANY In principle, all the 
transactions coming under 
this heading (including 
the transfer of certain 
rights in rem over immo
vable property)^

In respect of each operation, at 
the discretion of optant. Not 
applicable to :
- small traders exempt from the 

tax or
- flat-rate farmers

Taxable person 
who will use the 
immovable property 
for his undertaking 
(even for exempt 
transactions)

Not necessary Not necessary: the 
relevant transactions 
must, however, be re
corded separately in 
the accounts

n.a. n.a.

LUXEMBOURG Supplies of immovable 
goods (including the 
transfer of certain 
rights in rem over immo
vable property)!

In respect of any building or 
part of a building representing 
a separate unit which is used 
entirely or, in the case of 
mixed use,? mainly by a purcha
ser entitled to deduct input 
tax. the schemes for small tra
ders and flat-rate farmers are 
not applicable to the transac
tions in question

Taxable person 
entitled to deduct
the tax

Not necessary Authorization of the 
tax authorities be
fore the drawing up 
of the official re
cord

n.a. n.a. For ten years following 
construction or acqui-. 
sition subject to tax, 
non-deduction or partial 
deductionmay be the 
subject of adjustment 
(maintenance expenses 
are excluded from this)

NETHERLANDS Supplies of immovable 
property (including the 
transfer of certain 
rights in rem over immo
vable property)^

In respect of each item of 
immovable property.

Not applicable to :

- small traders exempt from the 
tax or

- flat-rate farmers

Not taken into 
consideration

Yes Upon joint applica
tion, prior authori
zation by the tax 
authorities

n.a. n.a. For ten years, as from 
fi rst occupation or 
acquisition subject to 
tax, non-deduction or 
partial deduction may be 
the subjecj of 
adjustment4

C1) The supply of new buildings an<i of building land is exempt.

(2) In the case of the supply of a building, the exemption applies only as from two years after first occupation.

(3) In this case, the option relates to the entire immovable property. This means that the purchaser or tenant may deduct input tax only proportionally. 

C4) The transfer of immovable property is exempt from transfer dutyMf the supply is subject to VAT and if the supplier:

1. has not used it for business purposes Ce.g., in the case of a trader in goods) or

2. has used it for business purposes, but if the person acquiring the property is not entitled to deduct input tax.



Table No 3

APPLICATION OF ARTICLE 13 BCd) OF THE SIXTH VAT DIRECTIVE

SUMMARY TABLE OF THE RIGHT OF OPTION fOR TAXATION OF BANKING AND FINANCIAL TRANSACTIONS

Member State Transactions covered by 
national legislation

Exercise of the 
right of option Status of the purchaser

Agreement 
of the 

purchaser
Prior notification 
or authorization Period Terminât ion Particular consequences 

for the optant

GERMANY Those coverd by Articles 
13(B)(d)(1) to (5)

In respect of 
each transaction 
at the discretion 
of the optant 
- not applicable 
to small traders 
exempt from the 
tax

Taxable person who will use it 
for his undertaking (even for 
exempt transactions)

Not
necessary

Not necessary: however, the 
relevant transactions must 
be recorded separately in 
the accounts

No limit n.a.

BELGIUM

FRANCE

Payment and encashment 
transactions

Transactions which were 
effectively subject to 
the tax on banking and 
financial activities 
(TFA, abolished on 
1.1.1979)1, carriedoutby 
persons who were or would 
have been subject to that 
tax2

All transactions 

All transactions

Not taken into consideration

Not taken into consideration.
However, the option applies only
to transactions between :
- bodies governed by the "Chambre 

syndicale des banques populai
res",

- "caisses de crédit mutuel" be
longing to the "Confédération 
nat. du crédit mutuel",

- "caisses de crédit agricole 
mutuel".

Not
necessary

Not
necessary

Prior notification to be 
attached to a periodic 
return

Prior notification

Irrevocable

Irrevocable

n.a.

n.a.
The opt ion be
comes nul l and 
void if the op
tant no longer 
fulfils the 
conditions 
laid down (cf. 
footnote 2)

The optant enjoys a 
reduced rate for the 
special annual tax on 
credit outstanding3

1
>©W
1

(1) This involves a number of transactions covered by Article 13 B(d) including:

- transactions involving accounts and cheques (commissions for keeping an account, closing an account, on certified cheques, etc.);

- transactions involving commercial paper (except collection of discount charges and like payments, etc.);

- credit and guarantee transactions (except in respect of interest and like payments, etc.);

- exchange transactions (except those relating to export financing);

- transactions involving gold coins, carried out by a person subject to TFA;
- the management of special investments funds;

- the issue of luncheon vouchers.

(2) The option is consequently available to banks, financial institutions, stockbrokers, money changers, discount brokers, intermediate brokers 
and any person engaged principally in transactions connected with banking or financial activities.

(3) This tax replaced TFA on 1.1.1979, to offset the budgetary cost of the abolition of TFA.



-  94 -

A N N E X  I I I

Lis t  of Judgments of the Court of Ju s t ic e  concerning the app l ica t ion  of 

the Second and Sixth Directives  on the common system of VAT

Case No Subject

111/75 A rt ic le  6 of the Second Directive

51/76 A rt ic le s  11 and 17 of the Second Directive

126/78 A rt ic le  6(2) and point 5 in Annex B of the 
Second Directive

181/78 and 229/78 A rt ic le  4 and point 2 in Annex A of the 
Second Directive

154/80 A rt ic le  8 of the Second Direct ive

89/81 A rt ic le  4 and the f i r s t  paragraph of 
A r t ic le  11(2) of the Second Directive

222/81 Subparagraph (b) in the f i r s t  paragraph of 
A r t ic le  8 of the Second Direct ive

8/81 A rt ic le  13B(d)(1) of the Sixth Direct ive

15/81

255/81

Point 2 in A r t ic le  2 of the Sixth Directive 
(and A rt ic le  95 of the Treaty)

A r t ic le  13B(a) of the Sixth Direct ive


