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EXPLANATORY MEMORANDUM

1) CONTEXT OF THE PROPOSAL

e Grounds for and objectives of the proposal

The framework of liberalisation set by the regulations (EEC) No 2407/92, 2408/92 and
2409/92 - the "third package" of the internal aviation market - has favoured the
transformation of air transport services into more efficient and affordable services. But
the experience of the last decade has shown that some measures of the third package
are either poorly applied or need to be clarified or revised. Divergent application and
interpretation of the three regulations in the Member States and the need for
clarification require a revision of the regulations in order to ensure the establishment of
a true level playing field for all EU airlines. The revision of the third package aims to
increase market efficiency, to enhance the safety of air services and to improve
passenger protection.

e General context

On 23 July 1992 the final stage in the liberalisation of air transport in the Community
was reached with the adoption of the three Council Regulations - No 2407/92, 2408/92
and 2409/92 - known as the "third package". This followed up the "first package",
adopted in December 1987, and the "second package" of June 1990.

More than ten years after the entry into force the third package has largely played its
role, allowing the unprecedented expansion of air transport in Europe. Old monopolies
have been swept away, intra-Community cabotage has been introduced, and
competition in all markets has intensified to the benefit of consumers.

Despite this success, most of the Community's airlines continue to suffer from
overcapacity and from the excessive fragmentation of the market. The inconsistent
application of the third package across the Member States and the lingering restrictions
on intra-Community air services translate into the following effects:

0 Absence of a level-playing field: market efficiency is affected by competition
distortions (e.g. varying application with regard to the requirements of the operating
licence; discrimination between EU carriers on the basis of nationality; discriminatory
treatment concerning routes to third countries; etc.);

0 Inconsistent application of rules governing the leasing of aircraft from third
countries with crew, with consequent distortions of competition and social
implications;

0 Passengers not reaping the full benefits of the internal market because of the
lack of price transparency or discriminatory practices on the basis of the place of
residence.

e Existing provisions in the area of the proposal

The proposal aims at revising and consolidating the regulations (EEC) No 2407/92,
2408/92 and 2409/92.
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2)

e Consistency with the other policies and objectives of the Union

The proposal reinforces the internal market by promoting market consolidation and
thereby creating a more competitive environment with European air carriers capable of
taking on their international competitors. It contributes to the objectives of the Lisbon
strategy for increasing Europe's competitiveness.

Special attention has been devoted to the simplification and the consolidation of the
content of the regulations (EEC) No 2407/92, 2408/92 and 2409/92. This is done in
accordance with the Commission's commitment to simplify the content of the acquis,
to up-date it and to reduce its volume.

Some of the proposed changes may have an environmental impact. It must be recalled
that the environmental impact is already being addressed by distinct Commission
initiatives in the framework of the Sustainable Development Strategy and the European
Climate Change Programme (see also “reducing the Climate Change Impact of
Aviation”, Communication from the Commission to the Council, the European
Parliament and Social Committee and the Committee of the Regions, COM(2005)459
of 27 September 2005).

CONSULTATION OF INTERESTED PARTIES AND IMPACT ASSESSMENT
e Consultation of interested parties

Consultation methods, main sectors targeted and general profile of respondents

The preparation of this proposal has been preceded by a public consultation in order to
gather as many comments and suggestions as possible from the individuals and bodies
concerned. The Commission received 56 contributions from national authorities,
international organisations, air carriers and their representative bodies, airports and
organisations representing air transport workers or air transport users.

On 26 February 2004 a consultation meeting with stakeholders was held in Brussels.
Delegations from 11 Member States and from 11 organisations representing airlines,
airports, tourism operators and the air sector's employees and workers were present.

Summary of responses and how they have been taken into account

The majority of the respondents are satisfied with the current regulations, but agree to
the need for a few adjustments and an effort to harmonise which could be made by
adding more detail in the texts or drafting guidelines. There is support for the
modernisation and simplification of the texts and the suppression of provisions that
were needed in 1992 but that are outdated today.

As regards Regulation (EEC) No 2407/92, there is a need for more detail for tightening
the monitoring of air carriers' financial viability and for stricter requirements for the
leasing of aircraft.

As regards Regulation (EEC) No 2408/92, most respondents stress that relations with
third countries must be the subject of specific agreements and regulations. There is
broad agreement on the need to simplify the procedure for fulfilling public service
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obligations, but a significant number of the air carriers stress the risk of distortion of
competition that could arise from the excessive use of public service obligations. Most
respondents were in favour of clarifying the rules concerning traffic distribution
between airports and the fixing of objective criteria.

As regards Regulation (EEC) No 2409/92, air carriers are opposed to anything that
might jeopardise the freedom to set fares, as presently enshrined in the competition law
and safeguard rules of Regulation 2409/92. However, some national and regional
authorities and user organisations appear to be willing to act to ensure greater
transparency and genuine accessibility for all Europeans to the air fares offered in the
Union.

All the comments expressed during the consultation process have been carefully
examined in the preparation of the proposed revision. The results from the consultation
have been fed into the impact assessment. The latter was supported by a contract with
an external consultant that was carried out between December 2004 and October 2005.

An open consultation was conducted over the internet from 17/03/2003 to 30/09/2003.
The Commission received 56 response(s). The results are available on
http://europa.eu.int/comm/transport/air/rules/package 3 en.htm.

e Collection and use of expertise
There was no need for external expertise.

e Impact assessment

The revision of the third package does not intend to radically change the legal
framework, but rather to make a series of adjustments in order to address the identified
problems. Any options that move too far away from the existing legal framework —
such as the creation of a Community licensing authority - have already been excluded
through the consultation process. Therefore, we compared a 'no change' option and a
'change' option where the latter consists of a series of measures addressing directly
each of the problems identified in the analysis of the third package:

1. The 'No change' option leaves unaltered the present three regulations composing the
third package of the internal aviation market. The previously mentioned problems
arising from the inconsistent application of the third package regulations are expected
to continue or even worsen if the legislation is left unchanged.

2. The 'change' option includes a series of changes to the third package in order to
ensure the homogenous and effective application of its rules. The impact assessment
showed that these measures meet well the objectives, that their economic and social
impact is positive, at a quite limited environmental cost.

The Commission carried out an impact assessment listed in the Work Programme,
which accompanies the present proposal.
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3) LEGAL ELEMENTS OF THE PROPOSAL

e Summary of the proposed action

The draft regulation will ensure an efficient and homogeneous application of
Community legislation for the internal aviation market via stricter and more precise
application criteria (e.g. for operating licences, leasing of aircraft, public service
obligations and traffic distribution rules). It also reinforces the internal market by
lifting still existing restrictions on the provision of air services stemming from old
bilateral agreements between Member States and by conferring to the Community the
right to negotiate intra-Community traffic rights with third countries. It enhances
consumer rights by promoting price transparency and non-discrimination.

The proposal simplifies and consolidates the legislation as it removes obsolescent parts
of the third package and clarifies the text where needed. The three existing regulations
of the third package will be consolidated into a single text.

e Legal basis

This draft regulation that repeals regulations (EEC) No 2407/92, 2408/92 and 2409/92
is based on article 80 (2) of the Treaty establishing the European Community.

e Subsidiarity principle

The subsidiarity principle applies insofar as the proposal does not fall under the
exclusive competence of the Community.

The objectives of the proposal cannot be sufficiently achieved by the Member States
for the following reason(s).

- The experience with the third package on the internal aviation market has shown that
the legislation is not interpreted and applied in a uniform way across Member States.
This situation hinders the existence of a true level-playing field between Community
air carriers. Given the international nature of aviation, these problems cannot be
resolved at Member State level.

- The non-homogenous application of the third package leads to competition distortions
in the internal aviation market as air carriers from different Member States do not
operate under the same conditions.

Community action will better achieve the objectives of the proposal for the following
reason(s).

- More homogeneous application of the third package can best be achieved by
clarifying and specifying its rules on a Community level.

- Some impediments to the free provision of air services need to be removed from the
Community legislation.

- The identified problems can only be addressed at a Union level given their trans-
national character.
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4)

S)

The proposal therefore complies with the subsidiarity principle.
e Proportionality principle
The proposal complies with the proportionality principle for the following reason(s).

- The proposed revision of the third package leaves the scope for national decisions
mostly unchanged but helps to ensure a homogeneous interpretation of the Community
legislation. Only in precise cases, where the potential of market distortions arising from
national decisions is highest, have the possibilities for Community intervention been
enhanced.

- The administrative burden on national authorities may increase for some Member
States in the area of the supervision of the operating licences as the proposal involves a
more stringent supervision. However, in other areas of the proposal, the administrative
burden should remain unchanged or decrease (e.g. public service obligations).

e Choice of instruments

Proposed instruments: regulation.

Other means would not be adequate for the following reason(s).
A regulation is the most appropriate instrument as:

- the proposal concerns the revision of three existing regulations;

- the objective is to ensure a more homogeneous application of Community legislation
on the internal aviation market.

BUDGETARY IMPLICATION

The proposal has no implication for the Community budget.
ADDITIONAL INFORMATION

e Simplification

The proposal provides for simplification of legislation.

In this proposal, obsolete measures have been removed and - where possible - the
content, the presentation and the wording of the regulations have been revised in order
to improve their understanding and to avoid ambiguous interpretations. In addition,
given the now simplified structure of the regulations, they have been consolidated into
one single text.

The proposal is included in the Commission's rolling programme for up-date and
simplification of the acquis communautaire and its Work and Legislative Programme
under the reference 2002/TREN/28.
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o Repeal of existing legislation

The adoption of the proposal will lead to the repeal of existing legislation.

e European Economic Area

The proposed act concerns an EEA matter and should therefore extend to the European
Economic Area.

e Detailed explanation of the proposal

1. Reinforcement of the requirements for the granting and revoking of an operating
licence

The financial health of the airlines is being checked with different degrees of severity
depending on the Member State that issued the licence. Therefore, a real level-playing
field between airlines from different Member States is not always assured and
consolidation of the market is slowed down. Furthermore, the continued operation of
financially fragile air companies involves safety risks, in addition to the financial risks
incurred by customers in the case of bankruptcy of an air carrier.

The proposal requires Member States to reinforce the supervision of the operating
licences and to suspend or revoke it when the requirements of the regulation are no
longer met (articles 5 to 10). In order to avoid inaction of a Member State, the proposal
confers the right to the Commission to revoke the operating licence (article 14).

The proposal has been drafted such as to take allow for the possibility of a future
extension of the competencies of the European Aviation Safety Agency (EASA) for
safety oversight and/or licensing such as to ensure the most efficient and consistent
supervision of the air carriers.

2. The proposal strengthens the requirements for the leasing of aircraft (article 13)

Wet-leasing of aircraft from third countries provides EU airlines with important
flexibility which thereby enhances the economic efficiency of the EU airline industry
to the benefit of consumers. However, the application of the present provisions of
regulation (EEC) No 2407/92 raise social and safety concerns. Rules and practice with
regard to leasing (especially wet-leasing i.e. leasing of aircraft with crew) differ
between Member States.

The safety assessment of leased aircraft from third countries is not pursued with the
same rigour in all Member States, creating concerns about safety levels. The
sometimes regular recourse to wet-leasing from third countries spurs concern about
potentially adverse social consequences.

The proposal introduces stricter requirements in order to minimize the risk of adverse
social consequences and to enhance safety. The proposal emphasizes that, in order to
agree with leasing agreements, the competent licensing authority must confirm that
safety standards equivalent to the Community safety requirements are met. Concerning
the leasing of aircraft registered in third countries, they will only be allowed in
exceptional circumstances for a maximum duration of six months and renewable only
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once in a second non-consecutive period of up to six months.

3. The proposal clarifies the rules applicable to public service obligations (PSO)
(articles 16, 17 and 18)

The rules applicable to public service obligations have been revised in order to lighten
the administrative burden, to avoid excessive recourse to PSO and to attract more
competitors in the tender procedures. The publication obligations have been modified
by limiting the publication in the Official Journal of the European Union to a shortened
notice.

To avoid excessive recourse to PSO, the Commission may require in individual cases
the production of an economic report explaining the context of the PSO and the
assessment of their adequacy should be performed with particular care when they are
intended to be imposed on routes that are already been served by rail services with a
travel time of less than three hours. The tender procedures have been modified by
extending the maximum concession period from three to four years (and five years in
the case of ultra-peripheral regions).The tender procedure for the renewal of a
concession must be launched at least six months in advance in order to allow a careful
assessment of the continued necessity of the restricted access to the route.

Furthermore, an urgency procedure has been introduced to cope with sudden
interruptions of service on routes with a PSO.

If the proposed regulation, once adopted, retains guarantees of transparency, non-
discrimination and proportionality equivalent to those proposed by the Commission in
its proposal concerning the determination and award of public service compensations,
and in order to give operators legal certainty regarding compensation paid for the
execution of PSOs awarded in accordance with this regulation, the Commission intends
to adopt, at the latest at the time of the entry into force of the regulation, a binding act
based on art. 86(3) declaring compatible and exempting of notification compensation
granted in conformity with the regulation insofar as this may constitute State aid. This
act could take the form of an update of Commission decision of 28 November 2005
(OJ L312 of 29.11.2005) inserting a reference to this new regulation and extending its
scope to any PSO compensation granted to airlines in conformity with this regulation.

4. The proposal removes inconsistencies between the internal aviation market and
services to third countries (articles 15 and 22)

Taking account of the opinions expressed during the consultation process, the proposal
addresses relations with third countries only insofar as there is a direct link with
provisions contained in the third package.

To ensure coherence between the internal market and its external aspects, including
those of the Single European Sky, access by airlines of third countries to the intra-
Community market should be managed in a coherent manner through negotiations at
Community level. Therefore, the European Communities will be responsible for
negotiating intra-Community traffic rights with third countries.

Remaining restrictions from existing bilateral agreements between Member States will
be lifted, ensuring non-discrimination in respect of code sharing and pricing by
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Community air carriers on routes to third countries involving points in Member States
other than their own.

5. The proposal clarifies the rules applicable to traffic distribution between airports
(article 19)

The present two-step procedure - first establishment of an airport system and then
definition of the traffic distribution rules - is replaced by a one-step procedure where
the concept of an "airport system" is abandoned: Member States may introduce traffic
distribution rules on airports serving the same city or conurbation, but the prior
approval of the Commission is required (after consultation of the appropriate
committee). It adds that the airports in question should be served by an adequate
transport infrastructure and the airports and the city or conurbation they shall serve
should be linked by frequent, reliable and efficient public transport services.

The proposal states that the traffic distribution rules shall respect the principles of
proportionality and transparency, and shall be based on objective criteria. This rule
confirms that traffic distribution rules may not be abused in order to discriminate
between air carriers.

6. The proposal promotes price transparency for passengers and fair price behaviour

The publication of fares that exclude taxes, charges and even fuel surcharges has
become a widespread practice that hampers price transparency. Insufficient price
transparency leads to distortions of competition and therefore consumers face on
average higher fares. The Commission also still observes cases of discrimination on the
basis of the place of residence of the passenger.

In the proposal, air fares have to include all applicable taxes, charges and fees and air
carriers shall provide the general public with comprehensive information on their air
fares and rates and the conditions attached (articles 2(18) and 24(1).

Air fares shall be set without discrimination on the basis of place of residence or the
nationality of the passenger within the Community (article 24(2). Furthermore, for the
access to a carrier’s air fares, they may be no discrimination on the basis of the place of
establishment of the travel agent.

The experience with the application of the third package on air transport liberalisation
has shown that there has not been any market failure that would justify maintaining in
force specific provisions regulating air fares such as the safeguard measures provided
in article 6 of regulation (EEC) No 2409/92. In this context, and in the light of the
general competition rules, these sector-specific measures are removed from the
regulation.
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WV 2407/92 - 2408/92 - 2409/92
(adapted)
2006/0130 (COD)

Proposal for a
REGULATION OF THE EUROPEAN PARLIAMENT AND OF THE COUNCIL
on common rules for the operation of air transport services in the Community

(Text with EEA relevance)

> THE EUROPEAN PARLIAMENT AND <XI THE COUNCIL OF THE EUROPEAN
UNION,

Having regard to the Treaty establishing the European Community, and in particular Article

8423 [X> 80(2) <X thereof,

Having regard to the proposal from the Commission',

Having regard to the opinion of the European Economic and Social Committee?,

U new

Having regard to the opinion of the Committee of the Regions®,
Acting in accordance with the procedure laid down in Article 251 of the Treaty”,
Whereas:

(D) A number of substantial changes are to be made to Council Regulations (EEC) No
2407/92 of 23 July 1992 on licensing of air carriers’, (EEC) No 2408/92 of 23 July
1992 on access of Community air carriers to intra-Community air routes® and (EEC)
No 2409/92 of 23 July 1992 on fares and rates for air services’. In the interests of

oJC,,p..

oJC,,p..

oJC,,p..

oJC,,p..

OJ L 240, 24.8.1992, p.1

0J L240, 24.8.1992, p.8. Regulation as last amended by the Act of Accession
OJ L 240, 24.8.1992, p.15

e e S S S
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3)

“4)

)

(6)

()

(®)

©)

(10)

clarity, these Regulations should be recast and consolidated into one single
Regulation.

Through the adoption of those three Regulations air transport in the Community was
liberalised. Despite the success of that liberalisation in terms of growth, competition
and lower fares, the inconsistent application of those Regulations across the Member
States distorts the functioning of the internal aviation market.

In order to ensure a more efficient and consistent application of Community legislation
for the internal aviation market a series of adjustments to the current legal framework
are required.

Recognizing the potential link between the financial health of an air carrier and safety,
a more stringent monitoring of the financial situation of the air carriers should be
established.

Given the growing importance of air carriers with operational bases in several Member
States and the necessity to ensure the efficient supervision of these air carriers, the
same Member State should be responsible for the oversight of the AOC and of the
operating licence.

To ensure a consistent monitoring of the compliance with the requirements of the
operating licences of all Community air carriers, licensing authorities should proceed
to regular assessments of the air carriers’ financial situation. Therefore, the latter
should provide sufficient information on their financial situation, especially in the first
two years of their existence as these are particularly critical for the survival of an air
carrier on the market.

To reduce risks to passengers, Community air carriers failing to fulfil the requirements
for maintaining a valid operating licence should not be allowed to continue operations.
In these cases, the competent licensing authority should revoke or suspend the
operating licence. In cases where the competent licensing authority fails to do so, the
Commission should be allowed to revoke or suspend the operating licence in order to
ensure the homogeneous application of Community legislation.

In order to avoid the excessive recourse to lease agreements of aircraft registered in
third countries, especially with crew (wet lease), these possibilities should only be
allowed in exceptional circumstances, such as the lack of adequate aircraft on the
Community market, be strictly limited in time and fulfil safety standards equivalent to
the safety rules of Community legislation.

In order to ensure the safe and coherent functioning of the internal aviation market, it
is desirable that the Community be responsible for negotiating intra-Community traffic
rights with third countries. This would avoid possible inconsistencies between the
internal market and individual negotiations by Member States.

In order to complete the internal aviation market, still existing restrictions applied
between Member States, such as restrictions on the code sharing on routes to third
countries or on the price setting on routes to third countries with intermediate stop in
another Member State (6™ freedom flights) should be lifted.

11
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(11)

(12)

(13)

(14)

(15)

(16)

7)

(18)

The conditions under which public service obligations may be imposed should be
defined clearly in a non ambiguous way, while the associated tender procedures
should allow a sufficient number of competitors to take part in the tenders. The
Commission should be able to obtain as much information as necessary to be able to
assess the economic justifications for public service obligations in individual cases.

The rules in force with regard to traffic distribution between airports serving a same
city or conurbation should be clarified and simplified.

It is appropriate to ensure that Member States have the possibility to react to sudden
problems resulting from unforeseeable and unavoidable circumstances, which make it
technically or practically very difficult to carry out air services.

Passengers should have access to the same tariffs for the same flights irrespective of
their place of residence within the Community or their nationality and irrespective of
the place of establishment of the travel agents within the Community.

Passengers should be able to effectively compare tariffs between airlines. Therefore
published tariffs should indicate the final price to be paid by the passenger, inclusive
of all taxes, charges and fees.

The measures necessary for the implementation of this regulation should be adopted in
accordance with Council Decision 1999/468/EC of 28 June 1999 laying down the
procedures for the exercise of implementing powers conferred on the Commission®.

Since the more homogeneous application of the Community legislation with regard to
the internal aviation market cannot be sufficiently achieved by the Member States
because of the international character of air transport, and can therefore be better
achieved at Community level, the Community may adopt measures, in accordance
with the principle of subsidiarity as set out in Article 5 of the Treaty. In accordance
with the principle of proportionality, as set out in that Article, this Regulation does not
go beyond what is necessary in order to achieve those objectives.

It is therefore necessary to repeal Regulations (EEC) No 2407/92, 2408/92 and
2409/92,

HAVE ADOPTED THIS REGULATION:

8

OJ L 184, 17.7.1999, p. 23
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Chapter I: General provisions

Article 1

Subject matter

|\ 2407/92 art. 1(1) (adapted) |

‘@new

This Regulation regulates the licensing of Community air carriers, the right of
Community air carriers to operate air services within the Community, and the pricing
of air services within the Community.

|\ 2408/92 art. 1(2) (adapted) |

The application of B> Chapter III of <XI this Regulation to the airport of Gibraltar is
understood to be without prejudice to the respective legal positions of the Kingdom
of Spain and the United Kingdom with regard to the dispute over sovereignty over
the territory in which the airport is situated.

|\ 2408/92 art. 1(3) (adapted) |

Application of the provisions > of Chapter III <XI of this Regulation to Gibraltar
airport shall be suspended until the arrangements in the joint declaration made by the

13
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Foreign ministers of the Kingdom of Spain and the United Kingdom on 2 December
1987 have come into operation. The Governments of Spain and the United Kingdom

will so inform the Council on that date.

|\ 2408/92 art. 1(4) (adapted) |

|\ 2407/92 art. 2 (adapted) |

Article 2

Definitions

For the purposes of this Regulation, B> the following definitions shall apply <XI

WV 2407/92 art. 2(c) (adapted)
= new

(1) 'operating licence' means an authorization granted by the
= competent licensing authority < to an undertaking, permlttlng it to carry et

earriage by air ef passengers, mail and/or cargo, as stated in the operating licence, for

remuneration and/or hire;

{ new

(2) ‘competent licensing authority’ means an authority, entitled to grant, refuse, revoke or
suspend an operating licence in accordance with Chapter 11

| 2407/92 art. 2(a) (adapted) |

3) 'undertaking' means any natural aas DO or <XI legal person, whether profit-making or
not, or any official body whether having its own legal personality or not.

14
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(4)

WV 2408/92 art.2(c) and 2409/92
art.2(f)

'air service' means a flight or a series of flights carrying passengers, cargo and/or mail
for remuneration and/or hire;

()

|\ 2408/92 art. 2(e)

'flight' means a departure from a specified airport towards a specified destination
airport;

(6)

|\ 2408/92 art. 2(k)

'airport' means any area in a Member State which is open for commercial air transport
operations;

(7)

WV 2407/92 art. 2 (d) (adapted)
= new

'air operator's certificate (AOC)' means=a=ée%&m%ﬁt=1%5ﬁ%é IZ> a certificate
dehvered <ZI to an undertakmg : pes—by—th

ePMe ates m IZ> afﬁrmmg <Z| that the operator in
questlon has the professmnal ability and organisation to secure the safe operation of
aircraft for the aviation activities specified in the certificate, = as provided in the
relevant provisions of Community law. <

(8)

|\ 2407/92 art. 2 (g)

'effective control' means a relationship constituted by rights, contracts or any other
means which, either separately or jointly and having regard to the considerations of
fact or law involved, confer the possibility of directly or indirectly exercising a
decisive influence on an undertaking, in particular by:

(a) the right to use all or part of the assets of an undertaking;

(b)  rights or contracts which confer a decisive influence on the composition, voting
or decisions of the bodies of an undertaking or otherwise confer a decisive
influence on the running of the business of the undertaking;

)

| 2407/92 art. 2 (b)

'air carrier' means an air transport undertaking with a valid operating licence;

15
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(10)

WV 2408/92 art. 2(b) and 2409/92
art. 2(h) (adapted)
= new

'Community air carrier' means an air carrier with a valid operating licence issuedby—=
Mem%er%%%e '=€> granted by a competent licensing authority & in accordanee with

IZ> Chapter II <ZI

(11)

WV 2407/92 art. 2 (e)
= new

'business plan' means a detailed description of the air carrier's intended commercial
activities for the period in question, in particular in relation to the = expected <
market development and the investments to be carried out, including the financial and
economic implications of these activities;

(12)

U new

‘Intra-Community air service’ means an air service operated within the Community;

(13)

U new

‘Transit’ means the right to fly across the territory of the Community or of a third
country without landing and to land for non-traffic purposes;

(14)

|\ 2408/92 art. 2(f) (adapted) |

'traffic right' means the right efan-air-earrier to ea s
an-airservee X operate an air service <X] between two Communlty alrports

(15)

WV 2408/92 art. 2(1) (adapted)
= new

'regional airport’ means an airport ethe :
airpert = fulfilling at least one of the criteria set out in Annex I <

16
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(16)

|\ 2408/92 art. 2(g)

‘seat-only sales’ means the sale of seats, without any other service bundled, such as
accommodation, directly to the public by the air carrier or its authorised agent or a
charterer;

(17)

|\ 2408/92 art. 2(d)

'scheduled air service' means a series of flights possessing all the following
characteristics:

(a) it is performed by aircraft for the transport of passengers, cargo and/or mail for
remuneration, in such a manner that on each flight seats are available for
individual purchase by the public (either directly from the air carrier or from its
authorized agents);

(b) it is operated so as to serve traffic between the same two or more airports,
either:

— according to a published timetable; or

— with flights so regular or frequent that they constitute a recognizably
systematic series.

(18)

|\ 2408/92 art. 2(n)

‘capacity’ means the number of seats offered to the general public on a scheduled air
service over a given period;

(19)

WV 2409/92 art. 2(a) (adapted)
= new

'air fares' means the prices expressed in eews X> euros <XI or in local currency to be
paid by passengers to air carriers or their agents for the carriage of them X those
passengers <X| and ferthe-earsiage of their baggage on air services and any conditions
under which those prices apply, including remuneration and conditions offered to
agency and other auxiliary services = and including all applicable taxes, charges and
fees; &

(20)

WV 2409/92 art. 2(d) (adapted)
= new

‘earge [ air <X] rates’ means the prices expressed in eeas = euros < or in local
currency to be paid for the carriage of cargo and the conditions under which those

17
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prices apply, including remuneration and conditions offered to agency and other
auxiliary services = and including all applicable taxes, charges and fees < ;

WV 2408/92 art. 2(h) and 2409/92

art. 2(i)
(21)  'Member State(s) concerned' means the Member State(s) between or within which an
air service is operated;
WV 2408/92 art. 2(i) and 2409/92
art. 2(j)
(22) 'Member State(s) involved' means the Member State(s) concerned and the Member
State(s) where the air carrier(s) operating the air service is (are) licensed;
‘ 4 new
(23)  ‘Conurbation’ means an urban area comprising a number of cities or towns which,
through population growth and expansion, have physically merged to form one
continuous built up area;
WV 2407/92 art. 2 (f)
= new
(24) 'management account' means a detailed statement of income and costs = of an air

carrier < for the period in question including a breakdown between air-transport-
related and other activities as well as between pecuniary and non-pecuniary elements;

| 2408/92 art. 2(m) (adapted) |
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| 2409/92 art. 2(c) (adapted) |

| 2408/92 art. 2(j) (adapted) |
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WV 2407/92 art.3(3) (adapted)
= new

Chapter II: Operating licence

Article 3

= Operating licence <

: IZ> No Xl undertakmg established—in—the

@6%#&# shall be perm1tted : to carry by air
passengers, mail and/or cargo for remuneration and/or hire [X> within the

Community <X] unless X> it <X] the—undertakine has been granted the appropriate
operating licence.

| 2407/92 art. 3(2) (adapted) |

An undertaking meeting the requirements of thls Regulation X Chapter <Z| shall be
entltled to receive an operatmg licence. Sueh :

| 2407/92 art. 3(1) (adapted) |

Member%@a%es IZ> The competent licensing
authorlty @ shall not grant operatmg licences exsmaintais 2 ee where any
of the requirements of this Regulatien DX Chapter <Z| are not comphed with.

|\ 2407/92 art. 1(2) (adapted) |

|Z> Wlthout prejudlce to any other apphcable provisions of Commumty, natlonal or
international law the following categories of air services are not subject to the
requirement to hold a valid operating licence: <XI

(a) X> air services performed by non-power driven aircraft and/or ultralight power
driven aircraft, and <Xl

(b) X> local flights not involving carriage between different airports. <XI
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WV 2407/92 art. 4(1) (adapted)
= new

Article 4

= Conditions for granting an operating licence <=

Ne > An <X] undertaking shall be granted an operating licence by aMemberState
> the competent licensing authority <X] saless X> provided that <X :

(a)

(b)

(©)

(d)

(e)

®

(2
(h)

its prineipalplace-efbusiness © head office < and, if any, registered office are
located in that-Member—State = the Community and it carries out the largest
part of its operational activities in the Community < ;

= it holds a valid AOC; <

= where the licence is applied for to the authority of a Member State, its head
office and, if any, registered office are located in that Member State, it carries
out a substantial part of its operational activities in that Member State and,
where the AOC is issued by a national authority, the same Member State is
responsible for the oversight of the AOC; <=

its main occupation is air transport in isolation or combined with any other
commercial operation of aircraft or X> the <X repair and maintenance of
aircraft;

= its company structure allows the competent licensing authority to implement
the provisions of this Chapter;

Member States and/or nationals of Member States own more than 50 per cent
of the undertaking and effectively control it, whether directly or indirectly
through one or more intermediate undertakings, except as provided in an
agreement with a third country to which the Community is a party;

it meets the financial conditions specified in Article 5.

it complies with the insurance requirements specified in Article 11. <

|\ 2407/92 art. 4(2) (adapted) |
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|\ 2407/92 art. 4(4) (adapted) |

WV 2407/92 art. 5(1) (adapted)
= new

Article 5

= Financial conditions for granting an operating licence <~

& 2y ities e—Heensinae—Membe : ':> The competent hcensmg
uthor1ty <& X shall closely assess whether an undertaklng applying for the first
time for an operating licence can demonstrate that <XI:

(a) it can meet at any time its actual and potential obligations established under
realistic assumptions, for a period of 24 = 36 < months from the start of
operations;

(b) it can meet its fixed and operational costs incurred from operations according
to its business plan and established under realistic assumptions, for a period of
three months from the start of operations, without taking into account any
income from its operations.
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WV 2407/92 art. 5(2) (adapted)
= new

For the purpose of paragraph 1, each applicant shall submit a business plan for, at
least, the first #we = three <= years of operation. The business plan shall also detail
the applicant’s financial links with any other commercial activities in which the
applicant is engaged either directly or through related undertakings. The applicant
shall also provide all relevant information; in particular the data referred to in point
A DO 1 X] of the Annex O [ X1 .

WV 2407/92 art. 5(7) (adapted)
= new

Paragraphs 1 X> and <XI 2, 3-=<4—and-6 shall not apply to air carriers exclusively
engaged in operations with aircraft of less than 10 tonnes MTOW (Maximum Take
Off Weight) and/or less than 20 seats. Such air carriers shall at all times be able to
demonstrate that their net capital is at least EEE=86969 = EUR 100,000 < or to
provide when required by the licensing authority the information relevant for the

purposes of paragraph=5 DO article 9(2). <X

A Member State may nevertheless apply paragraphs 1 X> and <X] 2, 3-=4-and-6 to air
carriers licensed by it that operate scheduled services or whose turnover exceeds
EcHY X EUR <X 3 million per year.

WV 2407/92 art. 9 (adapted)
= new

Article 6

= Air operator’s certificate <~

The granting and validity at any time of an operating licence shall be dependent upon
the possession of a valid AOC specifying the activities covered by the operating
licence and complying with the criteria established fn=%e=ﬁe¥e¥%n4=@e&neﬁ
P@gu%&en > under relevant Communlty law <Xl . Batiss : :
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2.

= Any modification in the AOC of a Community air carrier shall be reflected in its
operating licence. <

WV 2407/92 art. 6 (adapted)
= new

Article 7

=Proof of good repute <~

: , for the purpose of
issuing an operating hcence proof IZ> 18 requlred Xl that the persons who will
continuously and effectively manage the operations of the undertaking are of good
repute or that they have not been declared bankrupt, exsuspes seke DO or for
the purpose of suspending or revoking <XI the operating licence in the event of
serious professional misconduct or a criminal offence, that—Member—State the
= competent licensing authority <= shall accept as sufficient evidence in respect of
nationals of ether Member States the production of documents issued by the
competent authorltles in the Member State of origin or the Member State fres—=whiech

g S = where the person has his/her permanent
residence <2='sh0w1ng that those requirements are met.

the Member State of origin or the Member State

= where the person has hls/her permanent
residence <= does not issue the documents referred to in ¢ :
> paragraph 1 <X], such documents shall be replaced by a declaration on oath or,
in Member States where there is no provision for declaration on oath - by a solemn
declaration made by the person concerned before a competent judicial or
administrative authority or, where appropriate, a notary or quahﬁed professwnal
body of the Member State of origin or the Member State frem— Derses
eemes = where the person has his/her permanent residence <= ; such authority, es
notary = or qualified professional body <= shall issue a certificate attesting the
authenticity of the declaration on oath or solemn declaration.

: ates = competent licensing authority < may
require that the doeuments and eertlﬁcates referred to in paragraphs 1 X> and 2 <X]
be presented no more than three months after their date of issue.
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WV 2407/92 art. 11(1) (adapted)
= new

Article 8

= Validity of an operating licence <

An operatmg llcence shall be Vahd as long as the X> Community <X] air carrier
mee 5 S ation DO comphes w1th the requlrements of this

WV 2407/92 art. 4(5) (adapted)
= new

A Commumty <X air camer shall at all times be able on request to demonstrate
to taeMemper—t ate-responsior eforthe-operatinglicenee & the competent licensing

authorlty <2=' that it meets IZ) all @ the requlrements of this Astiele IZ) Chapter <ZI

4 new

The competent licensing authority shall closely monitor the compliance with the
requirements of this chapter. It shall in any case review the compliance with these
requirements two years after a new operating licence has been granted, when a
potential problem has been suspected, or at the request of the Commission.

In case the competent licensing authority suspects that financial problems at a
Community air carrier might affect the safety of its operations, it will immediately
inform the authority competent for the AOC.

WV 2407/92 art. 11(2) (adapted)
= new

= The operating licence shall be resubmitted for approval < when a
> Community <X air carrier

(a) X> has not started operations for six months after the granting of an operating
licence X1

(b) has ceased its operatlon for &% & more than three < months er-hasnetstarted
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WV 2407/92 art. 5(6) (adapted)
= new

A X> Community <X] air carrier shall provide to #s X> the competent <X] licensing
authority every financial year s=theutundue—delay the audited accounts relating to
the previous financial year = within six months following the accounts closing
date <=. = During the first two years of operation of a Community air carrier, the
data as referred to in point 3 of Annex I shall be updated and made available to the
competent hcensmg authorlty ona Six monthly ba51s <3 Ata me-upen-reques

= The competent licensing authority may at any time assess the financial
performance of a Community air carrier to which it has granted an operating licence
by requesting the relevant information and, in particular, the data referred to in point
3 of Annex I. =

WV 2407/92 art. 5(3) (adapted)
= new

A X> Community <X] air carrier shall notify = the competent licensing authority: <

(a)

substantlal change in the scale of its act1v1t1es
(b) in advance of any intended mergers or acquisitions, and

(©) within fourteen days of any change in the ownership of any single shareholding
which represents 10% or more of the total shareholding of the
X> Community <X] air carrier or of its parent or ultimate holding company.

WV 2407/92 art. 5(4) (adapted)
= new

If the DX competent <XI licensing authority deems the changes notified under
paragraph 3 [X> 5 <X] to have a significant bearing on the finances of the
> Community <X] air carrier, it shall require the submission of a revised business
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plan incorporating the changes in question and coverlng, at least a perlod of 12
months from its date of 1mplernentat1on 3 as—the : :
inelading as well as the data referred to in point B > 2 X] of %he Annex IZ)I <ZI

= in addition to the information to be provided under paragraph 4 < %e%e&s

The X competent <X]I licensing authority shall take a decision on the revised
business plan not later than three months after all the necessary information has been
submitted to it.

WV 2407/92 art. 11(3) (adapted)
= new

In relation to B¥ Community <X] air carriers licensed by them DO it X1 | Membes
States—shall = the competent licensing authority shall decide < whether the
operating licence shall be resubmitted for approval in case of change in one or more
elements affecting the legal situation of the usdestaking [X> Community air
carrlers <ZI and in partlcular in the case of mergers or takeovers ¥he#%1%ﬁés=)

WV 2407/92 art. 5(7) (adapted)
= new

Paragraphs +=2-=3; 4, X> 5 <X] and 6 shall not apply to air carriers exclusively
engaged in operations with aircraft of less than 10 tonnes MTOW (Maximum Take
Off Weight) and/or less than 20 seats. Such air carriers shall at all times be able to
demonstrate that their net capital is at least E&E5=86668 = EUR 100,000 <= or to
provide when required by the licensing authority the information relevant for the

purposes of paragraph=5 DO article 9(2). Xl

A Member State may nevertheless apply paragraphs 523 4, > 5 and 6 <XI to air
carriers licensed by it that operate scheduled services or whose turnover exceeds
E€H X EUR <X 3 million per year.
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WV 2407/92 art. 5(5) (adapted)
= new

Article 9

=> Suspension and revocation of an operating licence <~

: '=> The competent llcens1ng authorlty shall &
suspend or revoke the > operatlng <Xl licence if it is no longer satisfied that the
X> Community <X] a1r carrier can meet its actual and potential obligations for a 12-
month period. Feensingauth FRaY-a

= The competent licensing authority may < grant a temporary licence, = not
exceeding 12 months <= , pending financial reorganisation of the X> Community <X
air carrier provided s&fe%&%&e%a#&sk =that this temporary licence reflects any
changes to the AOC and that there is a realistic prospect of a satisfactory financial
reconstruction within that time period. <

WV 2407/92 art. 12 (adapted)
= new

ieh & Whenever there are clear indications that financial

ime & agalnst an air carrier l1censed by
it the competent l1cens1ng author1ty shall wrthout delay make an in depth assessment
of the financial situation and on the basis of its findings review the status of the
operating licence in compliance with this article within a time period of three
months.

The competent licensing authority shall inform the Commission of the assessment
procedure and of its findings, as well as of the decision it takes relating to the status
of the operating licence. <=

= When the audited accounts referred to in Article 8(4) have not been
communicated within six months following the account closing date of the previous
financial year, the competent licensing authority shall request the Community air
carrier to communicate these audited accounts without delay.

If the audited accounts are not communicated within one month, the operating
licence shall be revoked or suspended.
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The competent licensing authority shall inform the Commission of the default of the
air carrier to communicate its audited accounts within the six months time limit and
of the subsequent actions it takes. <

= In case a Community air carrier’s AOC is suspended or withdrawn , the competent
licensing authority shall immediately suspend or revoke that air carrier’s operating
licence. <

WV 2407/92 art. 13(2) (adapted)
= new

Article 10

= Decisions on operating licences <

Th d = competent licensing authority < shall take a
decision on an apphcatlon as soon as possible, and not later than three months after
all the necessary information has been submitted, taking into account all available
evidence. The decision shall be communicated to the applicant air—transpert
undertalane. A refusal shall indicate the reasons therefore.

WV 2407/92 art. 13(1) (adapted)
= new

Procedures for granting, E¢>suspend1ng and revoking <= of operating licences shall be
made public by the d = competent licensing authorities <=
> which shall inform <X] the Commlssmn shallbe-informed.

WV 2407/92 art. 13(4) (adapted)
= new

= A list of & decisions by—PMember—States =ofthe competent licensing
authorities < to grant, ® suspend < or revoke operating licences shall be published

= annually <= in the Official Journal of the European Union.

|\ 2407/92 art. 13(3) (adapted) |
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WV 2407/92 art. 7
= New

Article 11

=> Insurance requirements <~

An air carrier shall be insured to cover liability in case of accidents, in particular with
respect of passengers, luggage, cargo, mail and third parties.  Where applicable,
the insurance coverage shall comply with the minimum requirements provided in
Regulation (EC) No 785/2004°. <=

WV 2407/92 art. 8(2) (adapted)
= new

Article 12

= Registration <~

Without prejudice to p&%&-ge&pﬁh% B> Article 13(2) <ZI aircraft used by a
B> Communlty <X] air carrier shall be registereds—atth : Membe
issuing—the-eperating—lieenee; in #s DO the <] national reglster x> of the Member

|

State issuing the operating licence <XI , or within the Community.

|\ 2407/92 art. 8(4) (adapted) |

ate X> In accordance with paragraph 1, a
competent hcensmg authorlty @ shall sub_]ect to apphcable laws and regulatlons

w1th0ut any dlscrlmlnatory fee and without delay, aircraft owned by nationals of
other Member States and transfers from aircraft registers of other Member States. No
fee shall be applied to transfers of aircraft in addition to the normal registration fee.

9

OJ L 138, 30.4.2004, p.1
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WV 2407/92 art. 8(1) (adapted)
= new

Article 13

= Leasing <~

Ownership of aircraft shall not be a condition for granting or maintaining an
operating licence : : e she ire_inrelation to-air earrieps i

= An undertaking requesting the granting of an operating licence shall have one or
more aircraft at its disposal through ownership or lease without crew (dry lease)
agreement. <

= A Community air carrier shall have one or more aircraft at its disposal through
ownership or lease without crew (dry lease) agreement. <=

= A Community air carrier may have one or more aircraft at its disposal through
lease with crew (wet leasing) agreement. <=

WV 2407/92 art. 8(3) (adapted)
= new

In the case of short-term lease agreements to meet temporary needs of the X a
Community <X] air carrier, or otherwise in exceptional circumstances, a=Mesabesr
State = the competent licensing authority < may grant waivers to the requirement of
paragraph—2a} © registration provided for in Article 12(1). In any case no
Community air carrier shall be granted a waiver in order to meet a temporary need or
exceptional circumstance of more than six months in duration, although a waiver
may be renewed once only for a second non-consecutive period of up to six
months.

= In case of leasing of aircraft with crew (wet-leasing), such waivers shall be subject
to the existence of a valid agreement providing for reciprocity as regards wet-leasing
between the Member State concerned or the Community and the third country of
registration of the leased aircraft. <

WV 2407/92 art. 10(1) (adapted)
= new

For the purposes of ensuring safety asdiability standards, a > Community <X] air
carrier using an aircraft from another undertaking or providing it to another
undertaking, & with or without crew < , shall obtain prior approval for the operation
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from the apprepriate = competent < licensing authority. The conditions of the
approval shall be part of the lease agreement between the parties.

WV 2407/92 art. 10(2) (adapted)
= new

A—Member—State = The competent licensing authority <= shall not approve
agreements leasing aircraft with crew to an air carrier to which it has granted an
operating licence unless = that authority has determined and declared in writing to
the air carrier in question that <= safety standards equivalent to those imposed wades
AstieleQ = in the relevant Community < law are met.

WV 2407/92 art. 14 (adapted)
= new

Article 14

=> Examination by the Commission <

= The Commission acting in accordance with the procedure referred to in Article
25(2) at the request of a Member State, or on its own initiative, shall examine
compliance with the requirements of this Chapter and take a decision to suspend or
revoke an operating licence if necessary. <=

4 In order to carry out its duties under D this <XI Article 4 the Commlssmn may
obtain all necessary 1nformat10n from th : : peern

r o competent
hcensmg authorlty or dlrectly from the Communlty air carrier(s) concerned within a
time limit fixed by the Commission. <
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|\ 2407/92 art. 15 (adapted)

WV 2408/92 art. 3(1) (adapted)
= new

Chapter III: Access to routes

Article 15

= Provision of intra-Community air services <~

r, Community air carriers shall be pesmitted X entitled <X
by—the—Member—States—eeneerned to exercise traffic rights on routes within the
Community.

= Member States shall not subject the exercise of traffic rights by a Community air

carrier to any permit or authorisation. If a Member State has reasons to doubt of the
validity of the operating licence issued to a Community air carrier, it shall raise the
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matter with the competent licensing authority. Member States shall not require
Community air carriers to provide any documents or information which they have
already supplied to the competent licensing authority. <

|\ 2408/92 art.3(2) (adapted) |

4.

5.

EN

WV 2408/92 art. 7 (adapted)
= new

In operating = intra-Community <= air services, a Community air carrier shall be
permitted by—the-Member—St ate{s)-eoneerned to combine air services and, use—the
same—tlightnumber © and to enter into code share arrangements, without prejudice
to the Community competition rules applicable to undertakings. <

= Any restrictions on the freedom of Community air carriers to provide intra-
Community air services arising from bilateral agreements between Member States
are hereby superseded. <

= Notwithstanding the provisions of bilateral agreements between Member States,
and subject to the Community competition rules applicable to undertakings,
Community air carriers shall be permitted by the Member State(s) concerned to
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combine air services and to enter into code share arrangements on air services to,
from or via any airport in their territory from or to any point(s) in third countries. <

= Without prejudice to any existing rights granted prior to the entry into force of this
Regulation, and notwithstanding Regulation (EC) Nr. 847/2004'°, non-Community
air carriers shall not be permitted to exercise traffic rights, to combine air services or
to enter into code-share arrangements in respect of routes wholly within the
Community unless they are permitted to do so by an agreement concluded by the
Community with a third country <

= Without prejudice to any existing rights granted prior to the entry into force of this
Regulation, and notwithstanding Regulation (EC) Nr 847/2004, air carriers of third
countries shall not be permitted to transit the territory of the Community unless the
third country concerned is a party to the International Air Services Transit
Agreement signed at Chicago on 7 December 1944 or has concluded an agreement to
that effect with the Community. <

WV 2408/92 art 4(1)(a) (adapted)
= new

Article 16

=>General principles for public service obligations <~

A Member State, following consultations with the other Member States concerned
and after having informed the Commission and air carriers operating on the route,
may impose a public serV1ce obhgatlon in respect of scheduled air services to a
= reglonal &~ alrport serving-a-periphert al-er-developmentregion In its territory exen
: i : itery, any such route being considered
Vltal for the economic development of the region in which the airport is located.
= That obligation shall be imposed only < to the extent necessary to ensure on that
route the adegquate ® minimum < provision of scheduled air services satisfying
fixed standards of continuity, regularity, eapaeity—and pricing = or minimum
capacity <&, which standards air carriers would not assume if they were solely
considering their commercial interest.

= The fixed standards imposed to the route subject to that public service obligation
shall be set in a transparent and non-discriminatory way < .

10

OJ L157,30.4.2004, p.7
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WV 2408/92 art.4(1)(c) (adapted)
= new

In instances where other fersas X modes <X] of transport cannot ensure an adeguaate
and uninterrupted service = with at least two daily frequencies <= , the Member
States concerned may include in the public service obligation the requirement that
any air carrier intending to operate the route gives a guarantee that it will operate the
route for a certain period, to be specified, in accordance with the other terms of the
public service obligation.

| 2408/92 art.4(1)(j) (adapted) |

When a public service obligation has been imposed in accordance with
subparagraphs (aj-and-fey X> 1 and 2 <X] then air carriers shall be able to offer seat-
only sales only if the air service in question meets all the requirements of the public
service obligation. Consequently that air service shall be considered as a scheduled
air service.

WV 2408/92 art. 4(1)(d) (adapted)
= new

If no air carrier has commenced or is about to commence scheduled air services on a
route in accordance with the public service obligation which has been imposed on
that route, ther the Member State concerned may limit access to = the scheduled air
services on <= that route to only one air carrier for a period of up to three = four &
years, after which the situation shall be reviewed.

= This period may be up to five years if the public service obligation is imposed on
a route to an airport serving an ultra-peripheral region, as defined in Article 299(2) of
the Treaty. <

The right to operate the services X referred to in paragraph 4 <XI shall be offered by
public tender = in accordance with article 17 <= , either singly or, = in cases where
this 1s indispensable for operational reasons <= , for a group of such routes to any
Community air carrier entitled to operate such air services.

36

EN



EN

7.

10.

WV 2408/92 art. 4(1)(b) (adapted)
= new

= When a Member State wishes to impose a public service obligation, it shall
communicate the complete text of the envisaged imposition of the public service
obligation to the Commission, to the other Member States concerned and to the air
carriers operating the route in question.

The Commission shall publish an information notice in the Official Journal of the
European Union :

(a) identifying the two airports connected by the route concerned,

(b)  mentioning the date of entry into force of the public service obligation
and

(c) indicating the complete address where the text and any relevant
information and/or documentation related to the public service
obligation shall be made available without delay and free of charge by
the Member State concerned. <

The = necessity and the< adequacy of seheduled-airsersiees © an envisaged public
service obligation <= shall be assessed by the Member States having regard to:

~ homublio:

(a) = the proportionality between the envisaged obligation and the
economic development needs of the region concerned; <

(b) the possibility, i#—pastieula i i of having recourse to
other fesms > modes @ of transport and the ability of such ferms
X> modes <X] to meet the transport needs under consideration, = in
particular when existing rail services serve the envisaged route with a
travel time of less than three hours; <

(©) the air fares and conditions which can be quoted to users;

(d)  the combined effect of all air carriers operating or intending to operate
on the route.

= The date of entry into force of a public service obligation shall not be earlier than
the date of publication of the information notice referred to in the second
subparagraph of paragraph 6.

A public service obligation shall be deemed to have expired if no scheduled air
service has been operated during a period of more than twelve months in the route
subject to such obligation. <

= In case of sudden interruption of service by the air carrier selected in accordance
with Article 17, the Member State concerned may, in case of emergency, select by
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mutual agreement a different air carrier to operate the public service obligation for a
period up to six months, not renewable, under the following conditions: <

(a) = any compensation paid by the Member State shall be made in compliance
with Article 17(8); <

(b) = the selection shall be made among Community air carriers in compliance
with the principles of transparency and non-discrimination. <

= The Commission and the Member State(s) shall be informed without delay of the
emergency procedure and of its reasons. At the request of a Member State(s), or on
its own initiative, the Commission may, in accordance with the procedure referred to
in Article 25(2) suspend the procedure if it considers that it does not meet the
requirements of this paragraph or is otherwise contrary to Community legislation. <

{ new

Article 17

Public tender procedure for public service obligation

The public tender required in Article 16(5) shall be conducted according to the
procedure set out in paragraphs 2 to 11.

The Member State concerned shall communicate the entire text of the invitation to
tenders to the Commission.

The Commission shall make the invitation to tender known through an information
notice published in the Official Journal of the European Union. The deadline for
submission of tenders shall not be earlier than two months after the day of
publication of such an information notice. In case the tender concerns a route to
which the access had already been limited to one carrier in accordance with article
16(4), the invitation to tender will be published at least six months before the start of
the new concession in order to assess the continued necessity of the restricted access.

The information notice shall provide the following information:
(a) Member State(s) concerned;
(b) Air route concerned;
(©) Period of validity of the contract;

(d) Complete address where the text of the invitation to tender and any relevant
information and/or documentation related to the public tender and the public
service obligation shall be made available by the Member State concerned,;

(e) Deadline for submission of tenders.

38

EN



EN

The Member State(s) concerned shall communicate without delay and free of charge
any relevant information and documents requested by a party interested in the public
tender.

‘ WV 2408/92 art. 4(1)(g) (adapted) ‘

6.

WV 2408/92 art. 4(1)(e) (adapted)
= new

The invitation to tender and the subsequent contract shall cover, inter alia, the
following points:

(a)
(b)

(©)
(d)
(e)

The standards required by the public service obligation;

Rules concerning amendment and termination of the contract, in particular to
take account of unforeseeable changes;

The period of validity of the contract;
Penalties © Sanctions < in the event of failure to comply with the contract;

= Objective and transparent parameters on the basis of which compensation, if
any, for the discharging of the public service obligations shall be calculated. <
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|\ 2408/92 art. 4(1)(D)

The selection among the submissions shall be made as soon as possible taking into
consideration the adequacy of the service, including the prices and conditions which
can be quoted to users, and the cost of the compensation required from the Member
State(s) concerned, if any.

WV 2408/92 art.4(1)(h) (adapted)
= new

A > The <X Member State B> concerned <X] may zeiaburse [X> compensate <X] an
air carrier, which has been selected under paragraph €5 > 7 <XI , for satisfying
standards required by a public service obligation imposed under %hﬁ%&-g%&ph
IX> Article 16 <ZI Such et%%&e&reﬁ IX> compensatlon <X] shal-ta

2 e #ee = may not exceed the amount
requlred to cover the net costs mcurred in dlschargmg each pubhc service obligation,
taking account of revenue relating thereto kept by the air carrier and a reasonable
profit <= .

10.

4 new

The Commission shall be informed without delay of the results of the public tender
and of the selection through a notice from the Member State including the following
information:

(a) Numbers, names and corporate information of tenderers;
(b) Operational elements contained in the offers;

(©) Compensation requested in the offers;

(d)  Name of the selected tenderer.

At a request of a Member State or on its own initiative, the Commission may request
Member States to communicate, within one month, all relevant documents relating to
the selection of an air carrier for the operation of a public service obligation. In case
the requested documents are not communicated within the deadline, the Commission
may decide to suspend the invitation to tender in accordance with the procedure
referred to in Article 25(2).
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WV 2408/92 art. 4(1)(i) (adapted)
= new

Article 18

= Examination of public service obligations <~

Member States shall take = all <= the [X> necessary <X] measures aeeessasy to ensure
that any decision taken under this-Astiele > Articles 16 and 17 <X] can be reviewed
effectively and, in particular, as soon as possible on the grounds that such decisions
have infringed Community law or national rules implementing Community law.

= In particular, at a request of a Member State or on its own initiative, the
Commission may request Member States to communicate, within two months:

(a) a document justifying the need for the public service obligation and its
compliance with the criteria mentioned in Article 16

(b) an analysis of the economy of the region,

(©) an analysis of the proportionality between the envisaged obligations and the
economic development objectives,

(d)  an analysis of the existing air services, if any, and of the other modes of
transport available which could be considered a substitute of the envisaged
imposition. <

WV 2408/92 art. 4(3) (adapted)
= new

At the request of a Member State which considers that the development of a route is
being unduly restricted by the terms of paragraph=t DO Articles 16 and 17 <XI, or on
its own initiative, the Commission shall carry out an investigation and, within &xe
= six < months of receipt of the request = and in accordance with the procedure
referred to in Article 25(2), <= shall take a decision on the basis of all relevant factors
on whether paragraph—t DO Articles 16 and 17 <X] shall continue to apply in respect
of the route concerned.

= Pending such decision, the Commission may decide on interim measures
including the suspension, in whole or in part, of a public service obligation. <

|\ 2408/92 art. 4(4) (adapted) |
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WV 2408/92 art. 8(2)
= new

Article 19

= Traffic distribution between airports and exercise of traffic rights <~

1. The exercise of traffic rights shall be subject to published Community, national,
regional and local operational rules relating to safety, ® security <= , the protection
of the environment and the allocation of slots.

WV 2408/92 art. 8(1) (adapted)
= new

2. his—regulation—shallnetaffeetaMember St ate’s—rishtte = A Member State, after
consultation of the air carriers concerned, may <= regulate without discrimination
= among destinations inside the Community or < on grounds of nationality or
identity of air carriers, the distribution of & air < traffic between the airports wthin

an-airpertsystem & satisfying the following conditions: <

(a) = the airports serve the same city or conurbation; <

(b) = the airports are served by an adequate transport infrastructure; and <

EN 2 EN



(©) = the airports and the city or conurbation they shall serve are linked by

frequent, reliable and efficient public transport services <

= Any decision to regulate the distribution of air traffic between the airports shall
respect the principles of proportionality and transparency, and shall be based on
objective criteria.<

WV 2408/92 art. 8(3) (adapted)
= new

communiecate—its—decision—to—theCouneiland—to—the—Member—States. @ Without
prejudice to traffic distribution rules existing prior to the adoption of this Regulation,
the Member State concerned shall inform the Commission of its intention to regulate
the distribution of air traffic or to change an existing traffic distribution rule.

The Commission shall examine the application of paragraphs 1 and 2 and, within six
months of receipt of this request, and in accordance with the procedure referred to in
Article 25(2), shall decide whether the Member State may apply the measures.

The Commission shall publish its decision in the Official Journal of the European
Union and the measures shall not be applied before the publication of the
Commission’s approval. <

|\ 2408/92 art. 8(4) (adapted) |
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| 2408/92 art. 9(2) (adapted)
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WV 2408/92 art. 9(5) (adapted)
= new

Article 20

Emergency measures

ane=4, A Member State may = refuse, hmlt or impose
condltlons on the exercise of trafﬁc rights < take aetien-to deal with
sudden problems of short duration = resulting from unforeseeable and unavoidable
circumstances <. Previded—that Such action is—eensisten h—parasraph—2 = shall
respect the principles of proportionality and transparency and shall be based on
objective and non-discriminatory criteria < .

The Commission and the B other <XI Member States shall be informed without
delay of such action with its adequate justification. If the problems necessitating such
action continue to exist for more than 14 days, the Member State shall inform the
Commission and the other Member States accordingly and may, with the agreement
of the Commission, prolong the action for further periods of up to 14 days.

At the request of the Member State(s) involved or on its own initiative, the
Commission may suspend this action if it does not meet the requirements of
paragraph 1 aad=2 or is otherwise contrary to Community law.

\ W 2408/92 art. 9(6) (adapted) |
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WV 2409/92 art. 1(2) (adapted)
= new

X> Chapter IV: Provisions on Pricing <X

Article 21

= Pricing <~
Without prejudice to parageaph3 DO Article 23 <XI, this Regalatien [X> Chapter <X] shall not
apply to:
(a) X> air <X] fares and rates charged by air carriers other than Community air
carriers;

(b) > air <X] fares and rates established by public service obligation in
accordance with CeunetlRegulation{EECNe-2408/02 £ 231, 1002 _on
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s X> Chapter

WV 2409/92 art. 5(1) (adapted)
= new

Article 22

= Pricing freedom <

1. Without prejudice to thisRegulatien [X> Articles 16(1), 23 and 24 <X] , Community
air carriers shall freely set air fares = and rates for intra-Community air services < .

2. = Notwithstanding the provisions of bilateral agreements between Member States,

Member States may not discriminate on grounds of nationality or identity of air
carrier in allowing Community air carriers to set fares and rates for air services
between their territory and a third country. Any remaining restrictions on pricing,
including with respect to routes to third countries, arising from bilateral agreements
between Member States are hereby superseded. <=

| 2409/92 art. 3 (adapted) |

WV 2409/92 art. 1(3) (adapted)
> new

Article 23

= Price leadership <
= Without prejudice to agreements concluded by the Community with a third country, for air

services between Community airports << , only Community air carriers shall be entitled to
introduce new products or lower B> air <X fares than the ones existing for identical products.
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WV 2409/92 art. 4 (adapted)
= new

Article 24

= Information and non discrimination <=

1. Air carriers operatlng w1th1n the Commumty shall a#fe% = provide <= the general
public en—reqs ates = with comprehensive
information on thelr air fares and rates and the condltlons attached. <=

2. = Air carriers shall set air fares without any discrimination based on the nationality
or the place of residence of the passenger or on the place of establishment of the
travel agent within the Community. <

| 2409/92 art. 5(2) (adapted) |
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WV 1882/2003 art.1 and Annex 1.5
(adapted)
= new

Chapter V: Final provisions

Article 25

= Committee <~

The Commission shall be assisted by a co

50 EN



EN

Where reference is made to this Astiele X> paragraph <X] , Articles 3 and 7 of
Decision 1999/468/EC'' shall apply, having regard to the provisions of Article 8
thereof.

The Committee shall adopt its rules of procedure.

WV 2407/92 art.18(1) - 2408/92 art.
14(1) - 2409/92 art. 10(1)
(adapted)

Article 26

Cooperation and right to obtain information

Member States and the Commission shall cooperate in +mplementng
> applying <X] this Regulation, partieutarly—as—regards—ecellectonefinformationte

WV 2408/92 art. 12(1) (adapted)
= new

In order to carry out its duties under this Regulation the Commission may obtain all
necessary information from Member States eemeerned, which shall also ensure the
provision of information by air carriers licensed by tkess = their competent licensing
authorities < .

| 2408/92 art. 12(2) (adapted) |

11

OJ L 184,17.7.1999, p.23
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WV 2407/92 art.18(2) - 2408/92 art.
142) - 2409/92 art. 10(2)
(adapted)

= New

by—p .:;> Member States shall, accordlng to thelr natlonal
leglslatlon take the necessary measures to ensure appropriate confidentiality of the
information received by them in application of this Regulation. <

| 2408/92 art. 13 (adapted) |

|\ 2409/92 art. 11 (adapted) |

U new

Article 27

Repeal
Regulations (EEC) No 2407/92, 2408/92 and 2409/92 are repealed.

References to the repealed Regulations shall be construed as references to this
regulation and shall be read in accordance with the correlation table in the Annex III.
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U new

Article 28

Entry into force

This Regulation shall enter into force on the day following that of its publication in the
Official Journal of the European Union.

|\ 2407/92 art. 19 (adapted) |

| 2408/92 art. 16 (adapted) |

|\ 2409/92 art. 12 (adapted) |

{ new

This Regulation shall be binding in its entirety and directly applicable in all Member States.

Done at Brussels,

For the European Parliament For the Council
The President The President

WV 2407/92 annex (adapted)

= new

ANNEX O I X]

Information fe

53

EN



EN

1.1.

1.2.

1.3.

1.4.

1.5.

1.6.

1.7.

1.8.

2.1.

2.2.

2.3.

2.4.

2.5.

2.6.

Information to be provided by a first-time applicant from a financial fitness point of
view

The most recent internal management accounts and, if available, audited accounts for
the previous financial year.

A projected balance sheet, including profit and loss account, for the following &xe
= three < years.

The basis for projected expenditure and income figures on such items as fuel, fares
and rates, salaries, maintenance, depreciation, exchange rate fluctuations, airport
charges, insurance, etc. Traffic/revenue forecasts.

Details of the start-up costs incurred in the period from submission of application to
commencement of operations and an explanation of how it is proposed to finance
these costs.

Details of existing and projected sources of finance.

Details of shareholders, including nationality and type of shares to be held, and the
Articles of Association. If part of a group of undertakings, information on the
relationship between them.

Projected cash-flow statements and liquidity plans for the first #we X> three <XI years
of operation.

Details of the financing of aircraft purchase/leasing including, in the case of leasing,
the terms and conditions of contract.

Information to be provided for assessment of the continuing financial fitness of
existing licence holders planning a change in their structures or in their activities
with a significant bearing on their finances

If necessary, the most recent internal management balance sheet and audited
accounts for the previous financial year.

Precise details of all proposed changes e.g. change of type of service, proposed
takeover or merger, modifications in share capital, changes in shareholders, etc.

A projected balance sheet, with a profit and loss account, for the current financial
year, including all proposed changes in structure or activities with a significant
bearing on finances.

Past and projected expenditure and income figures on such items as fuel, fares and
rates, salaries, maintenance, depreciation, exchange rate fluctuations, airport charges,
insurance, etc. Traffic/revenue forecasts.

Cash-flow statements and liquidity plans for the following year, including all
proposed changes in structure or activities with a significant bearing on finances.

Details of the financing of aircraft purchase/leasing including, in the case of leasing,
the terms and conditions of contract.
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3. Information to be provided for assessment of the continuing financial fitness of
existing licence holders

3.1 Audited accounts not later than six months after the end of the relevant period and, if
necessary, the most recent internal management balance sheet.

3.2. A projected balance sheet, including profit and loss account, for the forthcoming
year.

3.3. Past and projected expenditure and income figures on such items as fuel, fares and
rates, salaries, maintenance, depreciation, exchange rate fluctuations, airport charges,
insurance, etc. Traffic/revenue forecasts.

3.4. Cash-flow statements and liquidity plans for the following year.

4 new
ANNEX 11
Definition of regional airports for the purpose of Article 16
Are considered to be regional airports, all airports that fulfil at least one of the
following criteria:
(a) Annual traffic volume does not exceed 900000 passenger movements annually;
(b)  Annual traffic volume does not exceed 50000 tonnes freight throughput
annually;
(©) The airport is located on an island of a Member State;
K
ANNEX III
CORRELATION TABLE
Regulation 2407/92 This Regulation

Article 1(1) Article 1

Article 1(2) Article 3(3)

Article 2 Article 2

Article 3(1) Article 3(2)

Article 3(2) Article 3(1) second paragraph
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Article 3(3)
Article 4(1)
Article 4(2)
Atrticle 4(3)
Article 4(4)
Article 4(5)
Article 5(1)
Article 5(2)
Article 5(3)
Article 5(4)
Article 5(5)
Article 5(6)
Article 5(7)
Article 6
Article 7
Article 8(1)
Article 8(2)
Article 8(3)
Article 8(4)
Article 9
Article 10(1)
Article 10(2)
Article 11(1)
Article 11(2)
Article 11(3)
Article 12

Article 13(1)

Article 3(1) first paragraph
Article 4(1)

Article 4 f

Article 4 f

Article 8(1) second paragraph
Article 5(1)

Article 5(2)

Article 8(5)

Article 8(6)

Article 9(1)

Article 8(4)

Article 5(3) and 8(8)
Article 7

Article 11

Article 13(1)

Article 12(1)

Article 13(2)
Article 12(2)

Article 6

Article 13(3)

Article 13(4)
Article 8(1)

Article 8(3)

Atrticle 8(7)

Articles 9(2) — 9(4)

Article 10(2)
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Article 13(2)
Article 13(3)

Article 13(4)

Article 10(1)

Article 10(3)

Article 14 Article 14
Article 15 -
Article 16 -
Article 17 -
Article 18(1) Article 26(1)
Article 18(2) Article 26(3)
Article 19 -
ANNEX ANNEX I
Regulation 2408/92 This Regulation
Article 1(1) Article 1

Article 1(2)
Article 1(3)
Article 1(4)
Article 2

Article 3(1)
Article 3(2)
Article 3(3)

Article 3(4)

Article 4 (1) a

Article 4(1) b
Article 4(1) ¢

Article 4(1) d

Article 1(2)

Article 1(3)

Article 2

Article 15(1) + 15(2)

Article 16(1)
Article 16(6)

Article 16(2)

Article 16(4)
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Article 4(1) e
Article 4(1) f
Article 4(1) g
Article 4(1) h
Article 4(1) 1
Article 4(1) j
Article 4(1) k
Article 4(2)
Article 4(3)
Article 4(4)
Article 5
Article 6(1) and 6(2)
Article 7
Article 8(1)
Article 8(2)
Article 8(3)
Article 8(4)
Article 8(5)
Article 9(1)

Article 9(2)
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Article 17(1)
Article 17(2)
Article 17(3)
Article 17(4)
Article 17(5)
Article 17(6)
Article 17(7)
Article 17(8)
Article 17(9)
Article 17(10)
Article 18(1)

Article 16(3)

Article 18(2)

Article 15(3) — 15(6)

Article 19(2)
Article 19(1)

Article 19(3)
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Article 9(3) -
Article 9(4) -
Article 9(5) Article 20
Article 9(6) -
Article 9(7) -
Article 9(8) -
Article 10 -
Article 11 Article 25
Article 12(1) Article 26(2)
Article 12(2) -
Article 13 -
Article 14(1) Article 26(1)
Article 14(2) Article 26(3)
Article 15 -
Article 16 -
ANNEX I -
ANNEX II -
ANNEX III -
- ANNEX II

Regulation 2409/92 This Regulation
Article 1(1) Article 1
Article 1(2) Article 21
Article 1(3) Article 23
Article 2 Article 2
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Article 3
Article 4
Article 5(1)
Article 5(2)
Article 5(3)
Article 5(4)
Article 6
Article 7
Article 8
Article 9
Article 10(1)
Article 10(2)
Article 11

Article 12

Article 24

Article 22

Article 26(1)

Article 26(3)

Article 27

Article 28

WV 2408/92 annex and act of]
accession of Austria, Sweden and
Finland, art. 29 and annex I, and
act of accession of the Czech
Republic, Estonia, Cyprus, Latvia,
Lithuania, Hungary, Malta,
Poland, Slovenia and Slovakia,

art.20 and annex II (adapted)
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